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Family Division

Sir Christopher Sumner
sitting as a High Court judge

13 July 2010

Costs - Financial relief - Jurisdiction - Compromise in which wife to forgo Sharia dowry
rights in return for husband forgoing Sharia rights of custody - Father refused to make
reference to child custody rights in order - Agreement reached during appeal - Ancillary
relief court’s jurisdiction to refer to child issues - Jurisdiction to consider husband’s

conduct

The husband and wife, both of Iranian origin, had one child, now 5 years old. Following the
separation, the husband lived in Dubai; the wife and child in London. An issue arose in the ancillary
relief proceedings concerning the wife’s dowry. Under Sharia law, the wife had a right to dowry, fixed
to the price of gold, and currently worth £55,000; if the wife’s dowry claim were not effectively
dismissed within the ancillary relief proceedings, it could be claimed later by the wife in Iran. On the
other hand, under Sharia law the husband was entitled to custody of the child after the child’s
7th birthday, unless the husband formally transferred his rights of custody to the wife. The wife was
willing to forego her dowry claim, but only if the husband both transferred his rights of custody in
respect of the child post-7th birthday to the wife, and provided a contingency fund comparable to the
fund she had already provided to cover the costs of litigating any breach of custody rights. The
parties believed that they had reached agreement, but were unable to agree a wording, in large part
because the husband did not wish to have any reference to child custody rights in the ancillary relief
order, arguing that the ancillary relief court had no jurisdiction to address issues concerning custody.
The district judge eventually gave clear indications as to the form of words to be used; the preamble
as approved by the judge permitted the wife to apply for return of her dowry if the husband
challenged her rights of custody over the child. The husband appealed, on the basis that the
preamble left the issue of the dowry open, and in particular that if the wife should deem the husband
to be in breach of the condition, she could claim the dowry and the father would be unable to defend
himself, facing the prospect of imprisonment if he were unable to pay the dowry sum. After expert
evidence as to various aspects of Sharia law was heard by the appeal court, the parties agreed
terms: the husband gave up his rights of custody and provided a contingency fund and the wife
agreed to change the terms of preamble. Apart from a few outstanding issues as to contact, the
question of the costs of the appeal remained. The father argued that he had been successful on
appeal, in that he had succeeded on every point in his notice of appeal.

Held - requiring the husband to pay £17,000 of the wife’s £28,500 costs -

(1) The court might, especially in family cases, choose to rule on the question of costs even when
parties had reached agreement on all points in civil proceedings, particularly where it was possible to
conclude that the unreasonable litigation conduct of one of the parties was responsible for all or part
of the costs incurred (see para [58]).

(2) The court was not bound by the strict terms of the appeal: both parties had to understand
that what they were inviting the court to do in such a case was to look at their litigation conduct in a
broad sense. In this case that meant considering not only the preamble to the financial order, but
also the issue of the husband’s Sharia rights of custody, even though the court had not been
formally seised with the dispute as to custody or security; any settlement needed to cover beth
matters. The parties also had to accept either that the court had jurisdiction to make orders, not only
in the terms of the preamble but also in relation to the father’s Sharia custody rights, or, if the court
lacked jurisdiction, that the court could properly have declined to make any order on the appeal or
postponed its implementation save for an order for costs, on the basis that one or other party was
being unreasonable (see paras [61], [62], [63], [65]).

(3) In the alternative, Civil Procedure Rule 44(3) did not require the court automatically to make
an order for costs in favour of a party who had succeeded on the one point raised on an appeal; the
court at all times retained a discretion on costs, taking into account the question of conduct.
Although it would be unusual to deny a party their costs in such circumstances, and even more
unusual for such a party to be ordered to pay some or all of the other party’s costs, the court could
take either course, provided that the conduct complained of justified such an unusual course (see
para [66]).

(4) The husband had acted unreasonably and his litigation conduct had been blameworthy: he
had failed to indicate his willingness to give up his rights of custody or to provide security prior to
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the hearing; and there had been other failures to respond to reasonable suggestions by the wife. His
unreasonable litigation conduct had been a major factor for the substantial costs of the appeal, and
should be reflected in costs (see paras [74], [751, [76], [79], [80D).

Statutory provisions considered

Matrimonial Causes Act 1973

Matrimonial Proceedings Act 1984, ss 32, 61, Sch1

Children Act 1989, ss 23-25C

Family Proceedings Rules 1991 (SI 1991/1247), r 10.27(1)(b), (2)
Civil Procedure Rules 1998 (SI 1998/3132), r 44(3)

Nicholas Carden for the applicant/respondent
Simon Calhaem for the respondent/appellant

Cur adv vult

SIR CHRISTOPHER SUMNER:

Introduction

[1] This started as an application for leave to appeal and, if granted, an appeal by the
father, B, against an order of District Judge Green made in ancillary relief proceedings
brought by the mother, K. The original hearing took place on 2 days in January 2009.
Judgment was given on 10 March. The parties were unable to agree on the terms of the
order which resulted. Because of that, the matter came back before him on 6 August. On
that occasion clear indications were given about the form the order should be taken by the
district judge. Within the terms of those indications an agreed order was drawn. The father
was not satisfied with the decision and launched this appeal. He was out of time by a short
amount. Leave to appeal was, therefore, required for which an explanation was given.

[2] The application for leave and the appeal came before me on 11 March 2010 listed for
2 days. Mr Carden appeared for the mother at both hearings before District Judge Green
and on the appeal. For the same hearings the father was represented by Mr Calhaem. In
the light of the explanation Mr Carden, rightly, did not press his opposition to the
application and I granted leave. The appeal was originally limited in scope. It related solely
to the beginning of the order that resulted from the hearing on 6 August. I shall refer to it

as ‘the preamble’. It stated:

‘1 Upon the applicant acknowledging that she has no intention of seeking and
agreeing that she will not seek a financial provision order, a property adjustment
order, a pension sharing order or any other similar order, provision or dowry for
herself or the child of the family, S, born on 24 February 2005 anywhere in the world
except insofar as the same may arise from the enforcement of any terms of this order
and to enable her:

(a) to defend any proceedings brought by the respondent in Iran or Sharia
jurisdiction other than such proceedings as are necessary to implement
any orders made in England and Wales; or

(b) to deal with retention of the said child in such Sharia jurisdiction by

him.”

[3] On the first day of the appeal Mr Calhaem invited me to hear oral evidence from
Mr Edge, a barrister and well-known expert on Muslim law, about the effect of the
preamble. This was opposed by Mr Carden. Though not arising strictly under the appeal,
there remained another issue between the parties. It related to the father’s rights of
custody over their 5-year-old son, S, in Sharia law which needed to be resolved if further
litigation were to be avoided. Given the difficulty of resolution without expert evidence on
both matters, I acceded to the request. Having heard his evidence on the preamble and on
the gquestion of custody, as well as other points relating to S, the parties reflected

overnight on what he had said.
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[4] On the second day they came to terms in relation to both issues and the provision of
security by the father. I will come to the details later. There remained a number of matters
the father wished to raise in relation to contact with S. They were either resolved between
the parties or by my decision after submissions.

[5] Unhappily there remained the question of the costs of the appeal. I indicated to the
parties the difficulties there might be in resolving that issue after an agreement had been
reached. I gave the parties time in which to consider whether they wished to pursue this
issue. They did wish to do so and forwarded written submissions. The matter came back
before me on 14 June. I heard short submissions on costs. I also resolved issues on the
terms of the order arising from the hearing on 11 and 12 March. Each party seeks an order
for costs against the other. In order to determine whether I can now decide that issue and,
if so, the order which should follow, I turn to the background to the present dispute.

Family history

[6] The father was born in Iran and is now 39 years old. He lived there until he came fo
the UK in 1984 where, in due course, he met the mother. She is 35 years old and was born
in Germany, her parents also coming from Iran where the parents married in August 1999,
The next month the mother moved to London to live with the father. Their only child, S,
was born in the UK on 24 February 2005. In September 2006 they moved to Dubai in
connection with the father’s work. The mother returned to the UK in November 2007 with S
at very short notice.

[7] The father started proceedings in the High Court claiming that the mother had
abducted S, a claim which he subsequently did not pursue. In further proceedings before
me, the father claimed a joint residence order. I dismissed his claim. In the course of those
proceedings I acceded to a request by the father that the mother should provide a fund of
£30,000. This was to be a charge on the mother’s property in the event of her retaining S
in Germany for which the father might incur costs.

[8] The litigation both in relation fo S and to the mother’s claim for ancillary relief (begun
in December 2007) has been hotly contested. Substantial sums of costs have been incurred
beyond the means of the parties. The mother now lives in West London with S working as
an assistant dentist. The father remains in Dubai working for a British company. The
ancillary relief proceedings concerned principally the division of three properties which the
parties owned in the UK. It was heard amidst a series of allegations by the father against
the mother. They included the nature of her relationship with her employer, the possible
wealth of her family and the value of jewellery which she was said to have taken from
Dubai. The father’s allegations were not accepted. The division of the assets was that the
mother received two of the properties and the father one. That decision has not been

appealed.

The essential concerns of the parties on the appeal

[9] In the financial relief proceedings there was a concern by the father about the
mother’s right to dowry. The mother, for her part, was no less concerned about the father’s
right to custody of S under Sharia law and the risk of abduction by him. It was these two
matters which have come to dominate the argument on costs. An understanding of them is
essential. Each party says that the other was unreasonable and is guilty of litigation
misconduct in not agreeing or not agreeing the means of resolving the disputes at an
earlier date. As a result they claim that the other side caused costs to be incurred by their
conduct for which they should pay.

[10] In essence, the areas of concern are as follows:

(a) As a result of the marriage in Iran, the mother had, under Sharia law, an
irrevocable right to dowry fixed to the price of gold. Originally it was worth
some £32,000. By 2010 the value had risen to £55,000. If it were not
effectively dismissed within the ancillary proceedings here, it could be claimed
later by the mother in Iran. Should the father not pay (and he says he does
not have the means to do so) he could be imprisoned. As will be seen, though
the mother was willing to forego this claim, difficulties arose.



T Page 4 of 15

(b)  Since the mother’s return to the UK she has been afraid that the father would
take S to Dubai, where he lived, or to Iran where he had family. As long as he
retained rights of custody in respect of S under Sharia law, she feared the
consequences of such a move as the father became entitled to custody of 5
when he reached the age of 7. There are few exceptions. One is for the father
to transfer those rights of custody to the mother. This is what the mother
wished as well as a contingency fund from the father should he take S to or
detain him in Dubai or Iran from which he might not be recovered.

[11] As a result of hearing the evidence of Mr Edge on 11 March, the parties reached
agreement on both these points. In summary, the parties were going to take all necessary
steps to finalise their Iranian divorce. The mother renounced her claim to dowry and
agreed to swear an affidavit to that effect. The father, for his part, transferred his
reversionary rights of custody over S to the mother and agreed to a charge over his
property in the UK in the event of his wrongful retention of S. On 14 June I ruled that he
should pay the costs involved in providing that security.

[12] It would have made the resolution of these matters easier if either of these issues
had been ones which were either unreasonable or too expensive to resolve. They were not.
That is why the parties were able to come to terms after they had heard Mr Edge. But the
costs incurred before the agreement was reached have been substantial and
disproportionate.

[13] I shall trace these matters through the hearings, position statements,
correspondence and emails to show how these matters were raised and responded to.
Hopefully, this will show where any blame lies and whether I can resolve the dispute over
costs. Judging by the strength with which both cases have been argued as well as the
amount of costs, that blame as perceived will not readily disappear whatever decision I
make. I can only hope that, in the flurry of attack and counter-attack, the interests of S
will not be overlooked and that there will come a time when the parties can talk to each
other about his future for his benefit. I turn to the history.

Litigation history

[14] There appears to be no dispute that at the start of the 2-day hearing on 26 January
5009 before the district judge, the parties were in agreement about the issue of the wife’s
claim for dowry. The father wished to protect himself with an undertaking from the mother.
She said in evidence that she would not seek dowry. Mr Calhaem, in his draft order before
the hearing, set out a number of confirmations each party would give. One of them was:

‘Upon the petitioner confirming that she will file an affidavit with the Iranian
Embassy confirming that she will not seek ancillary relief in Iran/any other Sharia
jurisdiction.’

[15] In his skeleton argument he said there was Children Act litigation which had not yet
been completed. Mr Carden made no mention of either custody or dowry in his note before
the hearing. However, in his written submissions at the conclusion of the hearing he said:

‘The subject of the religious divorce is a red herring. It has no relevance whatsoever
to the court’s exercise of its sections 23-25C jurisdiction ... As the court knows W has
profoundly good reason for worrying about any litigation in Iran or elsewhere within
Muslim jurisdiction. The opinion of Mr Edge, the single joint expert, makes sobering
reading and further submissions will be made about it ... A suitable form of recital
would be as follows:

(1) Upon the applicant acknowledging that she has no intention of seeking a
financial provision order, a property adjustment order, a pension
sharing or any other similar order or provision for herself or the child of
the family, S, born on 24 February 2005 anywhere in the world except
insofar as the same arises from enforcement of any of the terms of this
order provided always that the respondent does not himself, by his
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servants or agents or otherwise, institute any proceedings for like relief
for himself.’

[16] At para [8] of his judgment of 10 March, District Judge Green said:

‘Having considered the expert evidence I am not persuaded that the terms of the
marriage contract should affect my decision in any way other than by including
Mr Carden’s recital in the preamble to the order.’

[17] The parties then embarked upon negotiating the terms of the final order in the light
of the judgment. On 12 March 2009 Mr Carden emailed Mr Calhaem:

‘I have been instructed that, having taken advice from Iran lawyers, a small
amendment is necessary to my recital as drafted. If W gives up her financial rights
anywhere in the world then she will not have the chance to use the dowry In
exchange for S’s future safe exit from Iran or any other Muslim country.

I have revised the proviso to the recital as follows:

“Provided always that the Respondent—

(1) agrees to grant full exit and custody rights to the applicant until the
child attains the age of 18 in any Sharia jurisdiction including, but
not limited to, in particular Iran and the United Arab Emirates; and

(2) does not himself or by his servants or agents or otherwise institute
any proceedings for like relief for himself.”

[18] Mr Calhaem asked for the word ‘dowry’ to be included. It led to a further draft from
Mr Carden. It included the word ‘dowry’ and the proviso above. It also included two further
terms which were new:

‘Upon the respondent agreeing that:

(1) any breach by him of this and the following subparagraphs entitles the
applicant to claim dowry in Iran or other Sharia jurisdiction;

(2) he will grant or assign to the applicant custody rights in respect of the
said child until he attains the age of 18 in any Sharia jurisdiction
including, but not limited to, in particular Iran and the United Arab
Emirates.’

[19] On 29 June 2009 Mr Carden emailed Mr Cathaem. He did not consider it necessary
for the mother to disclaim dowry as the order made the position clear. Also, she had been
warned of the need for caution should the father raise issues about custody in any Muslim
jurisdiction. The joint opinion from Mr Edge was said to be unambiguous (it dealt with S’s
position in Sharia law). He went on:

2 It is critical to ensure that any attempt to assuage his concerns does not leave
her in a position of any vulnerability whatsoever. The task we face is to ensure that
the dismissal of her dowry ... is matched by the elimination of your client’s ability to
raise custody and any restriction on my client’s rights anywhere within the Sharia
world ...

5 My instructions are therefore as follows: either all points relating to the
breakdown of the marriage, ie custody/residence, travel, passports, dowry are dealt
with in the ancillary relief order or none. I believe the former to be preferable.

6 As a matter of practicality our clients should upon execution of the order attend
at a mosque in London for the wording of the Islamic divorce to be read to them.
Hereafter, your client will attend the Iranian Embassy to sign:

(a) the Iranian divorce;

(b) the appropriate papers vesting S’s custody under Iranian/Sharia law in
my client until he attains 18;

(c) the appropriate papers giving S and my client permission to travel; and
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(d) the appropriate papers giving her passport application rights.
I am instructed the entire procedure can be accomplished in one or, at worst, two
days in London.’

[20] The response by the father’s solicitors was on 3 July when they referred to further
discussion. They said they were having the matter listed for a short hearing:

“Your client now appears unwilling to finalise the ancillary relief order in any form
unless issues concerning S's passport and residence be addressed within these
proceedings. The court has no jurisdiction to address children’s issues within these
proceedings.

If you client seeks further orders concerning S she should apply to vary the order
of Sumner J which has now been sealed.’

Comment

[21] Thus the stage was set for further litigation. The mother wanted all matters in
dispute resolved at the same time. The father took a strict legal position. It was that
ancillary relief alone must be resolved first and custody must be the subject of separate
proceedings. In fact, as was obvious at the time, it was not possible to resolve by
agreement one issue without also resolving the other if the legitimate concerns of each
party were to be met. If the mother gave up her right to dowry she had no means of
persuading the father to give up his rights of custody. Her only remedy would be further
costly litigation and then only if the court accepted that it had jurisdiction to deprive the
father of his rights of custody outside the UK or otherwise diminish their impact.

Hearing on 6 August 2009

[22] It was the lack of agreement that lead to the matter being referred back to District
Judge Green on 6 August 2009. On 4 August the mother’s solicitors faxed the father’s
solicitor (who are in Dubai) a copy of the mother’s affidavit exhibiting letters from her
Iranian lawyers. Atia & Associates in Tehran sought to set out the position in Iranian law on
divorce, permission to travel, application for a passport, child custody and financial
matters.

[23] Under the last heading the advice was that the courts must either consider and
include all outstanding points in relation to the Iran divorce and financial settlement or
leave all Iranian issues to be dealt with in a separate matter which would be costly and
take time. It was also said that removing the word ‘dowry’ did not make any difference
since it is still a financial claim and the mother would not be able to claim it. However, the
mother was advised not to sign anything until the issues of the divorce, child custody and
permission to travel for her and S were resolved.

[24] There was also an opinion from Dr Adib in Tehran relating to the need to have any
court or separate financial agreement legalised before the Iranian Embassy. The parties
had to say that they had no right or claim against each other and then either that they had
reached a final settlement including the payment of dowry or that they ‘forgive it’ meaning,
I assume, forgo it.

[25] Notes were prepared by counsel for the hearing on 6 August. Mr Calhaem started by
saying that there had been a failure to agree the terms of the final order. He went on !

‘Unfortunately, post judgment the wife has sought to require an order surrendering
the father’s rights in respect of their child within the body of the ancillary relief order
__The wife now seeks orders in respect of children which have been dealt with in the

High Court ad nauseum.’

(This echoes a letter from the father's solicitors of 5 August which set out what the father
had agreed to do within the Children Act proceedings, concluding ‘All has been done to give
your client the reassurances she sought’.)

[26] There was, therefore, no doubt that the mother’s wishes were understood. He set
out a brief history. He pointed out that on 22 January 2009 he had submitted a draft which
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included the court taking into account the husband’s dowry obligations to the wife. At the
hearing her willingness not to enforce her dowry was made clear. It was his draft order
which, on the day of the judgment, was preferred by District Judge Green. It did not
include the word ‘dowry’. The wife was not claiming dowry except in circumstances which
had the result of keeping it alive.

[27] Mr Carden, for the mother, said she had no intention of seeking any provision for
dowry but she had to protect her position, She could not undertake to abandon her claim
to dowry because of her vulnerable position in relation to any dispute in any Sharia court.
A draft to achieve this had been suggested but not accepted.

[28] I add that those were the issues finally agreed between the parties on 12 March.
The father wanted to have the mother’s claim to dowry finally disposed of. He did not want
to have it conditional upon his giving up Sharia rights in respect of this until that date. The
mother wanted to protect her position in relation to S and, without the father voluntarily
giving up his rights, the only way to do this was by a conditional surrender of her rights to
dowry. Though Mr Calhaem said that he had not seen Mr Edge’s report, it would not have
helped at that stage. It dealt with the parents’ rights in respect of S in Sharia law and
related matters. There is no dispute or ignorance on either side about the father’s rights to
custody in Sharia law. The only question was whether the father would or would not
voluntarily transfer those rights.

[29] The additional expert evidence put in on behalf of the mother was late. It gave the
father no opportunity for instructions to be taken. It did not make clear the problem with
the various drafts of the orders. It identified how the matter of dowry could be dealt with
but advised the mother not to sign anything until the matters relating to child custody and
permission to travel had been agreed. It was rightly described as ‘leverage’ by Mr Calhaem
at the hearing. What was not considered by that letter or the one from Dr Adib was the
effect of a conditional surrender of her right to dowry. Mr Calhaem said at the hearing:

‘What the mother was asking for was for my client to waive his custody rights and it
was quite clear to us at the outset that this court could not, and was not going to
order that to be the case.’

[30] Once again, the battle lines were made clear. The father wanted the claim to dowry
effectively dismissed. He knew the mother wanted him to waive his rights to custody. He
was standing on his rights for the courts to deal solely with the matter in relation to its
jurisdiction in the ancillary relief and possibly dowry if that was within its jurisdiction. He
was ignoring the reality that, if this were done in the manner he wished, it would leave the
mother to take separate Children Act proceedings. There would then be no pressure on the
father to agree to give up his rights.

[31] There were additional difficulties for the mother. Just as there was an argument that
the court could not adjudicate on the rights of dowry under Sharia law if the parties did not
agree, equally, there was an argument that the court would not have jurisdiction to deal
with the father’s rights of custody in Sharia law. Even if it did have such a jurisdiction and
made an order, it might have no force in a Sharia court as Mr Edge made clear when he
gave evidence.

[32] Mr Carden submitted at the hearing that if there were to be any reference to
dismissal of the dowry, the ramifications of that should be understood. The mother wished
to resort to it if need be. Mr Calhaem said that it was wrong for the father to agree what
was now being suggested because it meant the mother keeping her right to dowry and not
relinguishing it.

[33] There is a transcript of the hearing, not all of which is easy to read. I start at p 16

where the district judge said:

‘It seems to me that the only appropriate order the need for me to make is one
contemplated at the time I was giving the judgment ... There being a recital that there
was no intention I am not now dictating the wording I am just speaking in general
terms. To use the potential for a direct dowry as anything other than a shield for any
proceedings that might be brought by the husband in Iran or other Sharia jurisdiction
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or to deal with retention of the child in Iran by the husband ... The wording should
make clear that we would not permit the wife to resort to the dowry in order to
defend proceedings brought by the husband if she were the one to have retained S in
Iran or other Sharia jurisdiction. It certainly had not been in my contemplation that
the dowry should be resorted to in those circumstances.’

[34] A little later he indicated that the order needed to be extended to deal with seeking
funds if S had been retained in that jurisdiction. It was a re-wording of the second
paragraph of Mr Calhaem’s note. He said at the top of p 19 what he had in mind. It was
that the wife would not be stopped from resorting to dowry if the husband contested
custody rights in Iran but not if she had taken S to Iran. After a discussion about costs he

concluded:

‘Having heard the representations made, I am also satisfied that there had been
issues which have arisen which overlap the children issues. They have filtered their
way into these proceedings and into the correspondence and into the proposed terms,
particularly in the recital, which I have had to deal with. Having looked at the
competing drafts which have been put forward, I have come to the conclusion neither
precisely reflected the intention of my judgment. I am not satisfied that the conduct
in dealing with this on either side has been so unreasonable as to justify an order for

costs.’

[35] The final version was one which counsel were to agree in the light of that judgment
as set out above. I see no point arising from the fact that Mr Calhaem helped draft the
preamble or consented to it. That arose not from choice but by the decision of the district
judge. It in no way binds him. There is no appeal from the district judge’s decision that no
order for costs should be made arising from the hearing on 6 August.

Comment

[36] The expert evidence produced so shortly before the hearing did not influence
matters except in relation to ‘leverage’ as it was called. What was being said on behalf of
the mother was that if she gave up her right to dowry she had no other effective
bargaining point to persuade the father to give up his rights to the custody under Sharia
law, as he eventually did on 12 March. The effect of using dowry as a shield was, as
Mr Edge made clear, to leave it alive. With the preamble as decided by the district judge,
its effect was to leave the mother in a position where, should she deem the father to be in
breach of the condition and claim dowry, the father could not defend himself. If he could
not pay £52,000, which was probable, he faced the prospect of imprisonment.

[37] There was no expert evidence which made this clear in August 2009. The father was
convinced it was so and Mr Calhaem was correct in his argument. He was not put at a
disadvantage by the late arrival of the mother’'s expert evidence because it did not
sufficiently address this issue. It is doubtful that the full implications were clear to the
District Judge.

[38] Faced with this, an appeal was inevitable. What had to be resolved was how to
safeguard each party’s concerns. The mother’s worry was about the father’s rights of
custody and the contingency fund. The father’s worry was about dowry being claimed
against him. The agreement reached on 12 March with subsequent modifications met the
issues of dowry, custody and security. Are either side unreasonable or blameworthy for not
agreeing this before or agreeing how it could be achieved? In following through the
subsequent negotiations it is right to have that bargaining position in mind and that the
parties would in all probability need expert evidence to assist in the necessary drafting. I

return to the narrative.

Further history
[39] The father’s appeal related only to one matter. It was that the preamble had the

effect of leaving open the claim for dowry with potentially very serious consequences for
him when, as the mother agreed, she did not intend to enforce it. The fact that this might
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only arise in certain limited circumstances did not alter the position. He wished for the
preamble to be deleted and, in substitution, one that made the position in relation to the
dismissal of dowry quite clear. The wife, it was said, had not received leave to admit expert
evidence and it was produced at the last minute and wrongly relied upon. The husband had
no opportunity to rebut it. Its effect was to render the security granted to the husband if
the wife took S to Germany of no practical value. His appeal made no mention then or later
that he had considered or was considering the guestion of transferring his rights of custody
nor the provision of security.

[40] The correspondence thereafter was initially concerned with the implementation of
the order of 6 August and previous orders in ancillary relief. On 29 October 2009 the
mother’s solicitors suggested the Mr Edge be reinstructed by both parties on the issues in
dispute. The response was that the father was making enguiries into an appropriate expert
as it was not felt that Mr Edge was independent, having been previously instructed in
respect of children matters. Suggestions about experts were going to be made and it was
felt that they could be agreed by counsel at a directions hearing.

[41] There was a hearing before MacurJ on 9 November in relation to the father’s
amendment of his notice of appeal. It is interesting to note the terms on which counsel,
then appearing for the father, described the efforts of the mother to protect her position by
seeking a Children Act order from the district judge: ‘It is an abuse of process’. At the
hearing the father rejected the suggestion of instructing Mr Edge. He did not accept it when
it was repeated by the mother’s solicitors on 19 November.

[42] The matter arose again when they wrote on 23 February 2010 in the following

terms:

‘The Iranian Embassy have confirmed to our client that as soon as S reaches the
age of 7 your client will automatically ... have custody of S and will be able to apply
for a second passport for him without our client’s permission. In those circumstances
it would therefore be open to your client to remove S to Iran or indeed any other
jurisdiction where he has contact with him and there would be little our client could do
about this.

Our client’s suggestion, one that we have made previously to you, is that when
the parties attend the Iranian Embassy to sort out the Islamic divorce, your client also
completes the relevant documentation to transfer S’s custody until he is aged 18 to
our client. Once that has happened our client will consent to the deletion of the recital
at the beginning of the order dated 6 August 2009 ... Your client will also be satisfied
that our client would not be going to activate her dowry claim.’

That was, of course, the agreement subsequently made on 12 March with the addition that
the father also provided security.

[43] On 26 February the father’s solicitors issued an application for Mr Edge to give
expert evidence at the hearing of the appeal. By letter of 28 February they said their
instructions were going to be taken on the letter of 23 February. If they were taken, I have
not found where they were communicated to the mother’s solicitors.

[44] Mr Calhaem'’s skeleton argument for the appeal on 11 and 12 March 2010 pointed
out that the first notice that the father had of the mother’s wish to keep dowry ‘for
unassociated reasons’ was Mr Carden’s email of 12 March 2009 (para [17] above). It was a
fresh issue which had not been mooted prior to judgment. The mere retention of the right
to dowry for whatever reason meant that the wife could enforce her claim against the
husband even if he did nothing wrong. It not only counterbalances security provided by the
order I have made but, with its present value of £55,000, greatly exceeds it. This could
have been readily avoided. I note that there was no mention of the father’s rights of
custody.

[45] Mr Carden accepted that the wife did not intend to seek financial relief including
dowry in other jurisdictions save for the purpose of enforcing the order and in case the
father retained S in a Sharia jurisdiction. It was the wife's case that the court could only
deal with the Matrimonial Causes Act claims and could not dismiss any foreign law claims
such as dowry. However, it was not intended to use it as a sword but only as a shield. The
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preamble struck a balance between the mother’s rights to claim dowry and the father’s
rights to claim custody of S under Sharia law. He went on underlining his comment:

‘It is of grave concern even now to the mother that the father seems unwilling to
confirm that he has no intention of claiming custody of S until he attains the age of 7.

He added:

‘His solicitors have confirmed that this was the position after judgment ... and it
appears to remain so.’

[46] He submitted that it was the father who, having heard the form of order on
6 August later sought to change it. Furthermore it was he who, on 3 November, rejected
the wife’s proposal to put the mutual concerns before Mr Edge. He commented adversely
on the father’'s application of 26 February 2010 to call Mr Edge to give expert evidence
which he had earlier rejected. There was no jurisdiction to allow the alteration of the
preamble which actually set out what the district judge had ordered.

The hearing of 11 and 12 Marcir 2010

[47] On the first day I heard submissions from Mr Carden and Mr Calhaem. Mr Edge was
available to give evidence that afternoon for which I granted permission. I have not seen a
report from him (save one in relation to Sharia law and S) where he considered the effect
of the preamble, the sole point on which the father wished to give evidence. By the time he
gave evidence he had seen the preamble. He said that in Iran the right to dowry was
absolute unless there had been a waiver or it had been given up or exchanged. He had
never seen or heard of partial waiver.

[48] It was his view that in the Middle East they would be unhappy with a conditional
waiver of the kind to be found in the preamble. If care was not taken about the waiver it
would not act as a waiver at all. Divorce did not cancel dowry, but it could be conditional
on the happening of a certain event, for instance, the death of a husband or divorce. If
there was no limiting condition there was an entitiement at any time. It is linked to the
value of gold coins.

[49] In relation to custody of 5, he explained that the mother did not automatically lose
rights of custody of S at the age of 7 because, for instance, the father could voluntarily
give up the right or he might not be a fit person, though this was not easy to prove. In this
regard an English court order would not be effective. He accepted that it was a sensible
move to get all the points agreed with though there was no foolproof system. It could be
achieved as set out in the last paragraph of para 6 of Mr Carden’s email of 29 June 2009
(see para [19] above). He said that S was entitled to an Iranian passport. The father was
the only person who could obtain it unless he relinquished guardianship.

[50] Following his evidence the parties spent the greater part of the day in negotiation. A
draft order was produced on the following day which was added to by Mr Edge. There then
followed a series of submissions in relation to practical matters relating to S which were
either resolved during discussion or which I determined. It resulted in the consent order
which I have already summarised. In essence, the father transferred his custody rights to
the mother and agreed to provide security. The mother gave up any claim to dowry

whatsoever.

Written submissions on costs

[51] Mr Calhaem said he had been successful on the appeal. He had made two offers
during the time before it was heard not to seek to his costs on the basis that there should
be no order, but this was not accepted. By his notice of appeal he had sought to have the
preamble struck out and this had happened. He had next sought an alternative recital
whereby the wife’s claim to dowry be dismissed or renounced. He had also sought
rectification of the order for the appeal of the payments and this too had been successfully
altered. He had succeeded on every point.

[52] The wife had contested each element until the appeal hearing. She had sought to
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have the appeal struck out in November 2009. She produced expert evidence at the
hearing in August 2009 with insufficient time for it to be questioned. She had refused to
join the husband in taking Mr Edge’s opinion which would have resolved the issues between
the parties. She had also resisted him giving evidence but, when he did so, it led to a
means of resolving the question of the wife’s claim to dowry. He pointed to the offer made
to settle by the husband in an email of 4 June 2009 when the father suggested that they
should jointly instruct an independent Iranian lawyer to advise on how the parties’ interests
could be protected.

[53] Mr Carden, in his answer, maintained that the expensive outcome of this appeal was
precisely what the mother had suggested beforehand. The father had refused even to
consider it. The appeal could never have succeeded because the court could not alter the
preamble to the order. Both counsel agreed an appropriate form of wording at court on
6 August, though the father later indicated that he did not agree. The mother had already
agreed that no recital might be appropriate and on 29 October suggested that the parties
should put their mutual concern before Mr Edge. This, the husband refused, and then,
without any attempt to negotiate, sought by order to have his attendance.

[54] The wife accepted his wording for the recital. She could not have done more. The
husband should have accepted the offer on 29 October 2009 to instruct Mr Edge.
Furthermore, the husband had remained unwilling at all times to declare that he would not
claim the custody of S when he had attained the age of 7. He wished to reserve the right to
litigate abroad and it was only the evidence of Mr Edge which led the father to concede the
point.

[55] The preamble was only an attempt to strike a balance between the wife’s right to
dowry and the father’s ability to claim the custody of S and control the right to travel. He
pointed to the scale of costs incurred as a result of the husband's approach to litigation.
The mother had incurred costs of some £46,000 in relation to child abduction and
residence proceedings. The costs of the divorce and ancillary relief added another £69,000
or so before the costs of this appeal are concerned. These he thought to be £28,000 on the
wife’s side and £33,000 on the husband’s side. This is against the background of a wife
earning about £30,000 a year with debts to her lawyers of £138,000 and assets of less
than £126,000. It took the appeal of father to make concessions about his claim for
custody of S, an appeal from which he had gained no advantage.

The law
[56] The parties agree thatl should apply CPR 44(3) which is in these terms:

‘(1) The court has discretion as to—
(a) whether costs are payable by one party to another;
(b) the amount of those costs; and
(c) when they are to be paid.
(2) If the court decides to make an order about costs—
(a) the general rule is that the unsuccessful party will be ordered to pay the
costs of the successful party; but

(b) the court may make a different order ...
(4) In deciding what order (if any) to make about costs, the court must have

regard to all the circumstances, including—
(a) the conduct of all the parties;
(b) whether a party has succeeded on part of his case, even if he has not
been wholly successful; and
(c) any payment into court or admissible offer to settle made by a party
which is drawn to the court’s attention ...
(5) The conduct of the parties includes—
(a) conduct before, as well as during, the proceedings ...
(b) whether it was reasonable for a party to raise, pursue or contest a
particular allegation or issue;
(c) the manner in which a party has pursued or defended his case or a
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particular allegation or issue; and
(d) whether a claimant who has succeeded in his claim, in whole or in part,
exaggerated his claim.’

[57] By a series of statutory provisions (FPR 10.27(1)(b), s 32 of the Matrimonial
Proceedings Act 1984, s 61 and Sch 1), it is common ground that subr (2) does not apply
in family proceedings. It is, therefore, on the basis of the conduct of the parties and their
reasonableness on which I have been addressed.

Conclusions

[58] Traditionally when parties reach agreement in civil proceedings on all points save
costs, the court declines to rule on that issue. Amongst the reasons were that the court
was being asked to rule on the reasonableness of a settlement which it had not determined
and without making findings of fact. Even when there had been a prior offer, the fact that
the parties had agreed terms which were below or above that offer did not necessarily give
a sufficient indication for the court to determine the question of costs. My impression is
that this approach has become modified particularly in family cases, hence this application.
This is particularly so where it is possible to conclude that the unreasonable litigation
conduct of one of the parties was responsible for all or part of the costs incurred.

[69] However, there are risks in embarking upon the determination that I am asked to
make. I mention just a few of them. It can readily be asserted, as Mr Calhaem did, that the
appeal was concerned with only one issue. The shield proposed by Mr Carden, by
preserving a claim to dowry for the mother, exposed the father to unacceptable risks
beyond what was ever intended. It could be avoided by a simple re-drafting of the
preamble. The father had had to appeal to achieve this and he was successful. It was
unreasonable of the mother to compel him to incur the expenses of preparation and 2 days
of argument. Therefore, costs should follow the event.

[60] This is an ‘attractive argument at first glance when considering Mr Calhaem’s
argument on 6 August about the effect of the preamble. It proved to be well founded when
the evidence of Mr Edge was heard and accepted. There was no application for a variation
or amendment of the Children Act orders which I have made. There had been no
adjudication on that issue at the hearing below. It was, therefore, it could be said, outside
the scope of the appeal. I should, therefore, decide the matter on this basis with the result
that the mother, by her agreement, lost the appeal. She had been unreasonable in
opposing it and should, therefore, pay the costs.

[61] Were I just concerned with the preamble itself and the terms of the appeal, that
argument might well prevail. But to do so would be, in my judgment, to ignore what lay
hehind the mother’s opposition to the appeal and be wholly unrealistic. That opposition was
based on the matters I mentioned earlier, namely, the father’s insistence on retaining his
rights of custody in Sharia law and the absence of any contingency fund. This the father
well knew from earlier in 2009 as shown by the correspondence I have guoted.

[62] The parties have to understand that what in effect they are inviting me to do is to
look at their litigation conduct in relation to the resolution of both matters. I was not
formally seised with any dispute about custody or security but, if a settlement was to be
agreed, it had to cover both matters as indeed happened. I consider that no adjudication
would make sense if I did not take this broader approach into account but, instead,
confined myself to the strict terms of the appeal.

[63] Furthermore, it also involves the parties accepting either:

(a) that I have jurisdiction to make orders in the terms of the preamble and in
relation to the father’s custody rights under Sharia law as the parties
ultimately agreed; or,

(b) if I lack jurisdiction, given the importance of these matters to the parties, I
could properly have considered declining to make any order on the appeal or
postponed its implementation save an order for costs on the basis that one or
other party was being unreasonable.
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[64] It is, therefore, arguable that the only order I could have made, other than to allow
or dismiss the appeal, was for the father to provide security and only then if there was an
application before me or an agreement to issue one. It was the fact that there had been an
agreement and also the issue of jurisdiction that led me on 12 March to question whether I
could adjudicate on costs. I am conscious that in now proceeding to do so I am taking an
unusual course. Whilst I am, of course, aware that jurisdiction rarely, if ever, depends
upon the agreement of the parties, I consider I can, not without some hesitation, make a
decision which the parties are anxious for me to do.

[65] The basis for my decision has to be understood. Each party blames the other for
unreasonably failing to reach a solution earlier. If that is the basis, I do not take into
account the absence of any application in relation to either security, custody or variation of
earlier Children Act orders that I made. Equally, I am not bound by the strict terms of the
appeal. If I am wrong on this assumption, as may follow from Mr Calhaem’s argument,
there is an alternative approach which I should also consider.

[66] Under CPR 44(3) there is no rule that when a party succeeds on the one point raised
on an appeal there should automatically be an order for costs in his favour. The court at all
times retains a discretion on costs. The guestion of conduct is something the court has to
take into account. It would, however, be unusual to deny a party their costs in such
circumstances. It would be even more unusual for them to be ordered to pay some or all of
the other party’s costs. Though I have not been addressed directly on this point, I am
satisfied that either course is open to the court provided that the conduct complained of
justifies such an unusual course being taken.

[67] I do not rehearse the litigation history. I point out that for settlement the following

points had to be agreed:

(a) the mother would renounce her claim to dowry without qualification or
reservation;

(b) the father would irrevocably transfer his reversionary rights of custody to the
mother until S was 21 and provide a contingency fund comparable to that
which the mother had provided; and

(c) the manner of both the renunciation and transfer would be agreed by an
expert as effective in Sharia law.

[68] On the basis on which I am considering costs and with those points in mind, there
are, in my judgment, certain landmarks which I should note. It means, in effect,
considering whether either party indicated prior to 12 March that the terms finally agreed
were acceptable to them. The contingency fund may have less significance than the other
terms.

[69] Perhaps surprisingly, the impact of Mr Edge’s evidence on 11 March was less than
might be assumed. The father knew of the effect of the preamble and that he could
transfer his rights of custody to the mother. It did not need Mr Edge to tell him that. The
mother may well have known that the preamble in the form that emerged after the hearing
on 6 August 2009 left the father exposed but could see no other way to safeguard S's
custody unless the father transferred his custody rights.

[70] The first time the essentials of agreement are mentioned is in Mr Carden’s email of
29 June 2009, save for provision of a contingency fund. It was not accepted. I do not
consider the father’s offer of 5 August 2009 adds to this. An expert on Sharia law would
only show the hazards for him of the preamble in the form that it took. It was not going to
add to what the parties already knew about his rights. He had to decide whether he was or
was not going to transfer them to the mother. He did agree to transfer them but only on
12 March.

[71] For this reason I attach some importance to the letter from the mother’s solicitors of
29 October 2009 suggesting that Mr Edge be reinstructed which was not taken up at the
time and refused on 9 November. Their letter of 23 February 2010 suggested both parties
attending the Iranian Embassy to sort out the Islamic divorce and for the father to transfer
S’s custody until he was 18 to the mother. In exchange the mother would consent to the
deletion of the preamble that resulted from the hearing on 6 August 2009. There was no
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positive response to these terms which, again, were those ultimately agreed on 12 March
2010.

[72] It is correct that Mr Carden opposed Mr Edge being called on the first day of the
hearing, on 11 March, and it was the father who arranged his attendance. But that was for
the purpose of demonstrating that in Islamic law the preamble kept the mother’s claim to
dowry alive. I have not found in my reading of the papers, nor has counsel referred me to
any passage, where the father indicated prior to 12 March that he was prepared to transfer
or consider transferring his custody rights or to provide a contingency fund. He was not
bound to do so but it was obvious that no agreement could be reached unless this was
done. It was set out in June 2009 and repeated in February 2010. In refusing even to
discuss the matter prior to 12 March, the father was, in terms of conduct, acting wholly
unreasonably. The matter could have been resolved at a much earlier date and before the
hearing on 6 August if the father had then accepted the terms proposed as he ultimately
did.

[73] I do not regard the litigation as all one way. I have set out why the father rightly
appealed, but the mother was witling not to pursue the issue of dowry even on a
contingency basis. What I have not found is any corresponding willingness on the father’s
part to transfer his rights nor to provide a fund as I have stated. It was obvious from the
correspondence that this was what the mother required in return for her renunciation. She
had no wish to retain her claim to dowry but she was being warned, quite rightly, not to
give up that without ensuring there was a satisfactory position in relation to custody and,
hopefully, a contingency fund as well. This was achieved after Mr Edge’s evidence because
the father was prepared to make the vital concession over custody rights as he knew the
mother wanted all along.

[74] On that basis and also on the additional basis to which I shall come, I have come to
the conclusion that I should make an order for costs against the father in this case. I trust
that my reasons are already sufficiently clear. The father acted unreasonably and his
litigation conduct was blameworthy through failing to indicate at any stage his willingness
to give up his rights to custody or to provide security until the hearing, in not accepting
Mr Carden’s offer of 23 June nor responding to nor accepting the suggestion in her
solicitor’s letter of 23 February 2010. Finally, he was unreasonable in the circumstances in
not accepting the invitation to re-instruct Mr Edge proposed in October and November. In
other words, he ignored the concerns of the mother throughout the hearing ending with
Mr Carden’s skeleton argument for the appeal on 11 March (which I have set out in
para [45] above) which highlighted once more the grave concern to the mother caused by
the father’s attitude to custody.

[75] The parties were able to reach an agreement on a broader basis than just the
appeal itself. Whilst I take into consideration what I have described as the ‘narrower’ basis
of the appeal, I cannot ignore the fact that behind it was the legitimate concerns of the
mother about S as was obvious throughout to the father. I find that this was unreasonable
litigation conduct of the father which was a major factor for the substantial costs of the
appeal. It is not sufficient for him to show, as I accept, that the preamble kept open the
mother’s claim to dowry. The mother could not concede her position as long as the father’s
intransigence on the issue of custody remained.

[76] To say that only the guestion of dowry was before the court on the appeal is as
unrealistic as it is unfair. Why should the mother run ali the risks for S and herself which
existed as long as the father retained his Sharia rights to custody? As long as he refused to
confront or agree the issue, costs would continue to be incurred. That, I am satisfied, is
litigation misconduct. It was so unreasonable that it should be reflected in costs.

[77] Should he, however, be given credit for finally reaching agreement? In the ordinary
way, this might well follow. I do not, I trust, under-estimate the difficulty for the father as
a Muslim taking this step or the additional benefit for both S and the mother that will result
from his action. But he rejected the two offers proposed in the very terms that he
ultimately accepted while costs continued to escalate. But, in my judgment, he should be
given credit for arranging for Mr Edge to attend the first day of the hearing.

[78] The mother's costs of the appeal and the further hearing on 14 June this year total
nearly £28,500. I propose to make an order that the father should make a substantial
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contribution towards that total. The figure that I have arrived at is one of £17,000.

[79] Finally I address alternative ways of considering the question of costs. This is to
address the argument that the appeal was successful on the one point upon which it was
brought, it was opposed throughout by the mother and costs should follow. I reject that
argument. It is, of course, not easy to anticipate what I would have decided had no
agreement been reached. It is quite possible that I would have allowed the appeal if I was
restricted to the sole ground upon which it was launched. If I had, I would have been likely
to direct that it was not to be implemented until the issue of the father’s custody rights had
been determined. Throughout he had taken the approach that the only matter was that of
dowry. His rights of custody were not in contention when in truth he knew that was the one
matter that led the mother, understandably and rightly, to oppose the appeal. I would have
been likely to have made the order I now do and to add to them the costs of any further
proceedings which, by his agreement, he has now saved.

[80] It was, I would, therefore, have found, so unreasonable, given the offers made on
behalf of the mother and her very deep concerns, that it would have been right for the
father to be condemned in costs, because of his conduct. This would have been one of
those most unusual cases where, if I had accepted the father’s argument, he would have
been likely to have been ordered to pay a similar contribution to the mother’s costs. He
never claimed ignorance of his rights of custody in Sharia law but, for whatever reason, he
refused to acknowledge or accept the mother’s worries as both genuine and justified until
the last moment. These additional reasons support the order which I have set out.

[81] On 14 June I held that the father should pay the costs of providing the security on
his property which arose under the parties’ agreement. This was in contrast to the mother’s
provision of security which I ordered the father to pay. I gave no reasons at the time. I
made this order, in brief, because of the mother’s parlous financial state. It arose from an
agreement not from a contested issue. Furthermore, if the mother had to pay for steps
only the father could take, the risk of further litigation was high given the far worse
relationship between the parties that now exists. Finally, it is consistent with my overall
judgment.

[82] Since the hearing I have received two communications from the father’s solicitors
which were also copied to Mr Carden. I make no comment at this time save to say that
they may be the subject of further consideration. That is the conclusion of this judgment.

Order accordingly.
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