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BARON J:

[1] This is an application by Mrs G (to whom I shall refer as the wife) for full ancitlary
relief arising from the breakdown of her marriage to Mr G (to whom 1 shall refer as the
husband). As the case has unfolded, it has become increasingly clear to me that there
is a great deal of underlying animosity between the wife and the G family as a whole. In
the circumstances, it is, perhaps, not surprising that the matter has been hard fought
over some 8 days. The costs, which total about £450,000, are testimony to this fact.
[2] The parties, who are Hindus, were married in India on 23 June 1985, It was an
arranged marriage with neither party having met the other prior to the ceremony. On
arrival in England, a civil ceremony took place on 22 August 1985. The parties have one
son, N, who was born on 19 March 1995. He is now 10 vyears old. He lives with his
mother and attends a private schoaol.

[3] By summer 2002 home life had become so unsatisfactory that the wife issued an
application for a non-molestation injunction. This was countered by an application that
she be removed from the former matrimonial home, AB. A 3-day hearing took place
before Hughes J. He decided that the situation in AB had become untenable and so,
upon the basis that the wife would be provided with a rented flat and sufficient interim
periodical payments (which he felt unable to assess), he ordered the wife to leave the
premises. Having read his sensible and sensitive judgment, it is clear that part of his
reasoning was the husband’s indication that he might well move to the rented flat with
his wife, thereby giving this troubled marriage a chance. However, as I will outline
below, that proved to be a forlorn hope. After being locked out of AB, the wife finally
moved in November 2002.

[4] In December 2002 the wife issued a petition for judicial separation which was
countered by the hushand’s petition for divorce issued on 6 January 2003. The matter
proceeded as a divorce, with the decree nisi (13 February 2004) being swiftly followed
by a decree absolute on 1 April 2004.

[5] The husband remarried on 3 December 2004 to SI (now aged 32 years old). She
has a son, AR, by a former marriage who is 10 years old. The husband is responsible
for supporting his new family unit, including AR’s school fees {(which are in excess of
£10,000 pa).
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[6] The wife has not formed a new relationship.

[7] The real issue in this case is the extent of the husband’s assets. There is no
dispute that he is the legal owner of two properties, namely AB and QG. However, it is
his case that, despite this, the former matrimonial home is held beneficially in equal
shares by the adult members of the household who currently live within its walls.
Accordingly, there are 10 beneficial owners of that home - including the husband and
the wife. Although she no longer lives in the house, it is accepted that she should be
regarded as retaining a share as she did not leave on a voluntary basis. On this
assumption the husband and the wife have a 20% share in total. However, for reasons
which will become apparent, the hushand concedes a 25% overall share.

[8] At the outset of this case the husband asserted that QG was burdened by a family
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foan of some £1.25m plus rolled-up interest of £442,295 - a total of £1.69m - the
interest being 5% simply rolled up from the date of the debt’s inception. This loan had
the effect of reducing his equity in the property to a mere £282,000-odd (after
deducting costs of sale). This issue was a matter of ‘hot debate’ until final submissions
when Mr Marks QC (on behalf of the husband) conceded that for the purposes of this
litigation 1 could regard the ‘loan’ as having been forgiven shortly after the death of the
husband’s father - that is in February 2003.

[9] The husband also contends that he is currently without real employment because
the lease of a shop which he used to manage in London has been terminated (whilst the
property is redeveloped). The impression which he seeks to give is that he remains at
home, whilst his brothers continue with their business endeavours.

[10] The wife does not accept any of his presentation. She considers that the
husband is the true legal and beneficial owner of the entire net equity of both
properties. It is her case that the G family have closed ranks against her and sought to
minimise her claim by a false presentation of reality. In fact, although it was not
presented in this way by her legal team, she sees it as ‘a conspiracy’ which has been
planned for many years. On her behalf Mr Blair QC puts the case on a more legalistic
basis, he points to the English law of trusts and, in effect, says that the husbhand’s
assertions should be struck out in limine as they fail to conform to the basic tenets of
law and equity as applied in these courts.

[11] The wife seeks a clean break. She wants sufficient to buy a fine home in London,
moneys with which to furnish it and a car. In addition, she wants a capital (Duxbury)
fund to invest for future income. Her open position is that her claim is worth £3m.
I quote from Mr Blair's written opening submissions ‘To achieve that level of award, she
will probably have to establish that H’'s wealth exceeds the AB and GE [sic] properties
pius the other assets to which he admits. If he does not, her claim, it is submitted, will
be worth, not £3m but, plainly, a still very substantial sum the first digit of which must,
beyond doubt, be a “"2”. This was particularised in more detail in closing arguments as
follows:

(a) Housing fund

(i) House (£1,100,000)

(i) Stamp(£49,000)

duty/costs

(iti) Improvements fund (£30,000)
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(iv)  Furniture (£75,000)

(v Car (£15,000)

{vi) Capital cushion (£100,000) (for repairs and emergencies)
Total £1,369,000

(b) Capitalised maintenance (£1,200,000) (based on income of £55,000 pa)
Total £2,569,000

[12] Whilst this sum was objectively put as the wife's needs, it was conceded that it
had to be checked against the 'yardstick of equality’.

[13] The husband’s opening position was that the wife should have a lump sum of
£650,000 plus periodical payments of £25,000 pa. In addition he offered to pay the
school bills for N. He made no offer for the general maintenance of the boy, presumably
because this was to be dealt with by the Child Support Agency. However, on the first
day of trial, at my suggestion, the husband conceded that the court should have
jurisdiction over this aspect of the claim and the relevant consent order was put in
place. The husband conceded that a clean break would be preferable, but maintained
that it was simply not possible, given his parlous financial position.
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[14] By the end of the trial, in the light of the way in which the evidence had
emerged, his position had altered a great deal, With prescience and practicality, the
final submissions made on his behalf were premised on the basis that I was likely to
find he was beneficial owner of AB and, of course, the loan was no longer an issue.
Upon this basis (and whilst not formally conceding his case) he offered the following:

(a} A housing fund of £732,500 made up as to:

(i) A home (£650,000)
(i}  Costs of purchase (£32,500)
(iiiy  Furnishing/equipment {(£50,000)

Total £732,500
(b) Capitalised maintenance (£842,000) (based on income of £39,000 pa)
Total £1,574,500

[15] It was asserted that the wife’s award should be based upon her strict needs
which totalled some 33% of the assets (on the assumption that the house was owned
by the husband and the loan was forgiven).

[16] As is immediately apparent, the relative opening positions of the parties were
stark which, no doubt, is why the costs were such a large proportion of the assets
(approaching 50% on the husband’s original presentation of the assets) and why this
matter detained the court for so long. However, as is also clear, the final positions of
the parties were much closer in principle than could have been envisaged at the outset
of this case ~ albeit that, on the figures, they were still some £1m apart. To my mind, it
is a matter of deep regret for this family that so much court time has had to be taken
{and so much emotion and unhappiness engendered) to reduce the issues to the

[2006] 1 FLR 66

real, essential question - which is the proper level of award for this wife after 17 years
of marriage in the particular circumstance of this case and the parties’ lifestyle. To
spend some £450,000 of family moneys on this debate does not, in the final analysis,
seem to me to be a sensible use of funds. But litigation and principle come at a price
and the ‘fight” was undertaken with great gusto by both sides. I hope that the family
will regard it as a cathartic experience. More importantly, I trust that they will learn
that it is better to resolve issues themselves rather than seek to have decisions
imposed upon them after judgment. I say this because there is, apparently, a hearing
in August (listed before a fellow judge) to deal with the husband’s contact to N. To
date, the husband has effectively been funding all the legal costs but henceforth each
party will be using their own resources. I consider that it would be sensible to narrow
the outstanding issues relating to contact - in the final analysis the parties ought to
accept the reality that N needs (and I emphasise that word ‘needs’) to live with his
mother but stay with his father from time to time.

The need for effective case management

[171 This financial case was effectively commenced by the wife's Form A in
August 2003. It proceeded in the Principal Registry until August 2004 when a transfer
to the High Court was ordered. It has taken a further 11 months for this case to he
determined. I consider that if this case which, prima facie, involved complex issues of
fact and law had been transferred to this court at the outset and had been case
managed by one judge, the time lag between issue and final disposal would have been
reduced. More importantly, I consider that one judge would quickly come to know the
parties and the apparent issues. That insight would inevitably lead to constructive
judicial input from an early stage and would, in my view, have led to a saving in costs.

Site visit to AB
[18] At the outset of this case I was asked by the hushand and the intervenors to
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visit AB. The wife's team agreed that such a visit was appropriate. It is not my normal
practice to accede to these requests but in the special circumstances of this case I felt it
appropriate. Accordingly, before Court one morning, I went to AB accompanied by
Counsel and solicitors for the parties and the wife herself (who had not been inside the
property since November 2002).

[19] AB is a substantial house in a fashionable part of London. It has grand reception
rooms and a very lovely garden which, by London standards, is quite large. There is an
integral garage outside of which I saw expensive cars with personalised number plates.
The house is (from an English perspective)} divided up in a rather eccentric fashion. The
basement has a small but well equipped, modern kitchen and an informal
reception/dining area. In addition there are two bedrooms with shower room. These
bedrooms are occupied by the two teenage boys of the family, namely, A (18) and V
(15). There is also a dedicated temple room. The ground floor has a guest bedroom, a
large modern kitchen, formal dining area and substantial reception room. The first floor
has the master suite (of bedroom, dressing room and bathroom) - this is occupied by
the husband’s mother - P, and A when he is there. The second bedroom suite (bedroom
and bathroom) on that floor is occupied by the eldest son, B and his wife M, There is
also a bedroom for their daughter, P (20). The

[2006] 1 FLR 67

top floor has the husband’s bedroom suite with bathroom. It is currently unoccupied
because it is said that works have been undertaken to improve its facilities and to
remedy damage caused by a flood/subsidence. The second bedroom suite is occupied
by the youngest son, BJ, and his wife, S, Their daughter, P {aged 11 years), has the
small third bedroom suite.

[20] In her various statements the wife described the house in glowing terms - she
made mention of gold taps, fine furniture and lavish facilities. It was to counter this
description that the husband and his family were anxious that I saw the property for
myself.

[21] I had the impression that the visit had been stage-managed for my benefit. For
example, S (supervised by her mother-in-law} was ironing a huge pile of washing in the
informal reception area. Washing machines were on. The boys were still in bed in the
basement bedrooms; as was A (aged 10) in his step-grandmother’s bed. Not one boy
stirred as a group of some seven strangers trouped through the bedrooms. I was also
shown a thread bare sofa and I was informed that most of the soft furnishings were 17
years old’. Despite this rather obvious presentation, it was clear that the basic
belowstructure was well maintained and that the equipment was of good quality. Whilst
the bedrooms were relatively stark and some bathrooms required updating, generally
the house was well presented. The formal furniture was grand in dimension but was not
particularly valuable. In general terms, I thought that the wife had exaggerated her
description but I also consider that the G family had sought to ‘talk it down'.

[22] In the final analysis, AB is a substantial house in good order. It provides a good
quality home for its occupants who live in a style which suits them. I had the
impression that if they had wanted to renew their furnishings and that had become g
family priority then it would have been done.

The valuation of AB

[23] In his opening written remarks Mr Marks QC wrote: ‘The value of the property
appears still to be in dispute’. The husband had deposed to it being worth £2.5m in his
Form E. The wife placed it in the order of £4m. In March 2004 an order was made for a
single joint expert but that valuation did not come into being, because the wife's
solicitors would not agree a nominated valuer. Shortly before the financial dispute
resolution (FDR} the husband’s advisers became anxious that no valuation had been
undertaken and sought an order {on a without notice basis) that market appraisals be
undertaken by local estate agents, Four such appraisals were ordered and completed,
but the wife did not have faith in them because the G family had used some of the
‘valuers’ in their various property dealings. Later the wife was given permission to
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obtain her own valuation. She instructed a company that produced a valuation at £2m
which the wife was not prepared to accept. Indeed, shortly before trial, she obtained a
drive-by valuation from another firm indicating a value of between £2.5 and £3m. In
the light of this Mr Blair included the property in his schedule at £2.3m. Apparently, no
further order about valuation was made at the pre-trial review. All this is highly
unsatisfactory. To my mind, the court should not be asked to determine a case such as
this on the basis of hypothesis. A single joint valuation had been ordered: once the
mechanism had failed this should have been remedied by a prompt directions hearing.
It is not appropriate for there to be ‘submissions’ on valuation in a case such as this.
Accordingly, after a contested application
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by the wife, I directed that a short form joint valuation be prepared by a valuer
nominated by the parties. Counsel had no difficulty in agreeing an appropriate valuer
and I accepted the nomination because he has an unrivalled expertise in this field.

[24] The valuation was made available on the sixth day of the trial and came in at
£2.8m gross - some £2.73m after deduction of sale costs.

The factual matrix

251 1 will set out the relevant facts as I find them. For the avoidance of doubt,
insofar as the matters set out differ from the evidence of the husbhand, the wife or other
witnesses, this is because I have preferred the evidence of another or because
I consider that the documents produced confirm my finding of fact.

[26] The husband is a member of the G family. A family tree is Appendix 1 to this
judgment. To put this claim into context it is necessary to give a brief history of the
family as a whole.

[27] SG was born in India in September 1935. In due time he married P, who was
born on 6 June 1939. They had three sons - B {born on 15 June 1957 now 48 years
old), the husband - R (born on 4 July 1958 just 47 years old) and BJ {(born on 11
January 1961 now 44 years old). All the boys were born in India. Unfortunately, B]
contracted polio with the result that he required hospital treatment for the attendant
disability. In the light of his need for good medical attention, his parents decided to
bring the family to England.

[28] The whole family arrived in London in 1969 {(when the boys were about 11
years, 10 years and 8 years old respectively). It seems that SG obtained employment
with the Indian High Commission in the passport office whilst P cared for the family. It
must have been difficult to make ends meet. In any event, SG decided to start a small
business selling silk and cotton articles. He bought bolts of material, cut out garments
from patterns (that he had created) and then his wife made up the various items. In
the initial stages, he provided the finished clothes to associates on a sale-or-return
basis. Demand was such that within a short space of time, he was able to sell the stock
outright. In the light of this success, he handed in his notice at the High Commission
and took the lease of a small shop in Carnaby Street from which to sell his goods. This
occurred in about 1974 or thereabouts. The shop was stocked with “home made’ goods
and various woollen items (like kilts) that were bought in. It seems that P was working
some 18-20 hours a day in manufacturing stock. I expect that SG was working similar
hours.

[29] By 1976, SG was able to buy the first family home in west London. It was held
in his sole name. At this date the boys were about 19, 18 and 15 years old respectively.
The older two were probably embarked upon their university course and BJ was still at
school. At an early stage in the trial, some evidence was led that the boys understood
the basis upon which this home was held - namely in SG’s name but with adult
members having a beneficial share whilst they lived there. Ido not accept this
assertion. The house was bought by SG as the family home and I doubt that any
discussion took place or 'understanding’ about ownership came into being., The boys
were living at home and it was expected that they would continue to do so for as long
as they wished. The evidence was vague and unimpressive. For example, I noted, inter
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were no children of that union.

[36] As the husbhand’s marriage had failed (through no fault of his own), SG set about
finding him a new spouse. The wife (who was born on 1 February 1960) belongs to a
well-to-do family from Delhi and was considered suitable. The negotiations took place in
accordance with tradition and the marriage was arranged, but there was no opporfunity
for bride and groom to meet. The husband told me that he ‘flew to Delhi on Thursday,
arrived on Friday and was married on Saturday’. The husband describes a serious
argument between the couple on their wedding night. He told me that it was the first of
many such highly charged rows. He paints a picture of this marriage being unsuccessful
from the start. The G family support this version of events - effectively describing the
wife as difficult, demanding and divisive, Whilst I accept that there were problems, I do
not consider that it was obvious that the marriage was doomed to failure from the
outset,

[37] The wife came to England in July 1985 and joined the G household in the family
home at HR. By then it consisted of SG, P, B, his wife and one child, the husband and
BJ. It must have been quite difficult for all to adjust to the new scenario but I am
confident that all tried their best. In the following year Bl married S.

[38] I am clear that the beneficial ownership of HR remained with $G. The purchase
did not mark the commencement of any understanding or agreement by which any
member of the G family acquired a share of the beneficial ownership.

[39] By 1986, the family home at HR had become overcrowded and a new property
was sought for the family. A property at HG in north London was purchased (using
moneys that had emanated from the business), It was placed in the brothers’ joint
names. All the family moved in and continued to live together. As I find, there were no
discussions as to beneficial ownership of that property. It was simply accepted that the
boys owned it and it was the home for the extended family. I consider that it was put in
the boys’ joint names to mark that fact that they were all working together in the
business and because, even at this early stage, SG was aware of the potential tax
consequences in the event of his death. I accept the recollection of several members of
his family that he often said that he did not want the government to ‘get half his
wealth’. Whilst his percentage was not correct {as the effective tax rate was 40%), his
sentiment was clear,

[40] By this time the boys were all working together albeit that the business was still
nominally held in SG’s name. Once again, the precise dates are unclear but the actual
events are not in doubt, By about 1985, the business had expanded by acquiring a shop
in Regent Street. This was an established cashmere shop and B told me that he had
always wanted to own that business. He met the owner at a function and they struck up
a good rapport. B informed the gentleman that he would be interested in acquiring the
business if ever it were to be sold. When the opportunity arose, B and his father went
to the shop in Regent Street, met the owner together and did the deal 'there and then'.
That shop was managed by BJ.

[41] The husband managed the smaller unit in Carnaby Street and B ran the other
store. It seems that by this stage, SG (who was about 50 years old) only
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arrived at work at lunch time (bringing food for his sons). The assertion is that SG had
to spend his afternoons supervising the husband because he was already ‘absent
minded’ as a result of his unhappy home life. I doubt that this is true,

[42] In fact, the other G brothers assert that the hushand’s contribution was less
than theirs. B states that he made the main contribution as the brains behind the entire
operation, whilst B] was the buyer whose ‘good eye’ for stock was responsible for high
profits. They assert that the husband did little to augment success. I do not accept that
their account is reflective of the real picture. To my mind, this family worked co-
operatively throughout for their mutual good. Each has a different character and ability,
each a different skill. They are extremely close and supportive. Accordingly, I have no
doubt that they worked well as a unit. The husband did all that was asked of him.

[43] After work each day, the family travelled home and the men had dinner
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together. The ladies of house (as they are called by the family) waited upon them.
During the evening, business matters were discussed round the table and decisions
were made about strategy and profitability, Each man contributed to these sessions and
was party to the joint decisions.

[44] The family decided that they should move the two shops from their secondary
locations. They obtained the lease of a large shop in Regent Street and a similarly
prestigious (but smaller) shop in Knightsbridge. B was put in charge of the latter shop
and the husband had the large new shop in Regent Street. I doubt that he would have
been given this responsibility if he had not merited it. No evidence is available as to the
relative turnover of the separate units. I feel sure that documents would have emerged
if they had shown that the husband’s store was the least profitable. Given its good
position and size, I expect that it did very well. In the mid 1990s the husband was
responsible for sourcing pashminas in Nepal at a good price. At that time those
garments were ‘all the rage’ and, as a resuit of his efforts, family profits were especially
high.

[45] It may well be that SG spent many afternoons at the new shop but, as I find, he
was not there to “supervise’ his son. He was there because he enjoyed being part of the
business and he was, ultimately, the head of the family. I expect that he enjoyed the
husband’s company for he is, as Ifind, clearly the most affabile of the brothers.
Moreover, if as I suspect, this shop was very busy his presence made sense. It also
seems that many of business records {for example, bank statements) were held at this
store which again meant that SG had a business reason to be at the branch.

[46] As Ifind, the husband was responsible for doing the books and ultimately the
banking (under the auspices of his father whilst he was alive).

[47] The ladies of the house were expected to maintain the home and help in the
business as and when necessary. Obviously those with children had a primary
responsibility to them. But the wife had difficulty conceiving and so she worked in the
shops. She has made complaint of the manner in which she was treated. I accept that
she was expected to work hard, but that was part of the G family ethos - everyone
worked hard. She was not asked to do more than the rest of the family. For example,
I note that even though this family has been very successful in financial terms they do
not appear to have staff in the home which is unusual for a Hindu family of wealth. The
wife’s duties - albeit onerous - were no greater than the other ladies.
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[48] It must have put a strain on the parties’ relationship that they were still childiess
after many years. The wife told me that the difficulty lay with the husband but she was
willing to undergo IVF treatment. In fact, she had three cycles before conceiving. There
is little doubt that IVF is invasive and demanding. The wife is to be commended for her
determination to have a child. Fortunately, the treatment was successful and N was
conceived. The wife told me that once she had given birth to a longed-for son, she
thought that her position in the household would improve, but it did not. I suspect that
by this stage, behaviours were ingrained and there was real animosity between her and
the various members of the family.

[491 It is difficult to pinpoint the reasons for the unhappiness in the household. But,
having seen all the parties give evidence, 1 consider it is understandable. The wife came
across as an outsider — her looks, character and demeanour did not gel with the other
members of the G family. I suspect that she felt put upon by the family and made her
feelings clear. She struck me as strongwilled and determined. Once she had formed a
perception of any given situation, I doubt that much would change her mind. I am sure
that she could be wilful and obstinate. Moreover, 1 fear that she has a jealous and
spiteful streak within her. Given these characteristics - which are part of her basic
personality ~ I doubt that life at home could have been easy. She was convinced that
her husband was a womaniser and regularly accused him of having affairs. She made a
point of telling me about these matters in her evidence aithough the point was not
germane to the issues with which I had to deal. I am satisfied that her suspicions
included M and her daughter. Her attitude must have caused tensions amongst the
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ladies and the brothers.

[50] On the other hand, I doubt that the other members of G household made things
easy for her. I feel sure that they made her feel like an outsider. She was basically
confined in the home or obliged to work in the shops. She was increasingly seen as the
cause of all difficulties and she was sidelined. I suspect that this only made matters
worse. I am also sure that the husband was affected by the general unhappiness. He
has been described by his brother, B, as ‘soft’. He was ‘not able to control his wife’.
I believe that the husband longed for a quiet life but he was caught between his loyalty
to the family and his feeling of responsibility for his unhappy wife. He struck me as a
decent individual but when he was confronted by an unenviable choice, he chose family
and duty. By the very end of the marriage, I expect that he was rather distracted by
the entire situation but this did not occur until about 2000. I certainly do not think that
it affected his contribution to the family’s overall financial success.

[51] In about 1988 a property was purchased at DC in north London. It was placed in
B's name. The moneys emanated from the business which, by then, was doing very
well.

[52] In about 1989 the family had a visit from an Indian dignitary. Apparently, she
expressed surprise that the family were still living in such a small home. P was
affronted by this slur and prompted her husband to seek a grander residence. Within a
few days SG and B had found AB. It was for sale at a keen price (because its owner was
in financial difficulty) and a deal was struck within a couple of days. The entire family
saw the premises but the men made the final decision. The moneys were provided from
the business account.
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[53] It was decided to place the house in the husband’s sole name. In the light of
this, it was also agreed that HG would be placed in Bl's sole name, The result was that
each son had a property in his own name (whereas before they had owned one jointly).
The G men have asserted that AB was put into the husband’s name because the wife
was difficult and it was hoped that this move ‘would calm her down’, The family
maintain that the legal ownership was of no moment because it was understood by all
that each adult member of the family had an equal beneficial interest in the home for
as long as they lived in it. This arrangement is pleaded as an accepted Hindu custom.
But no specific evidence (either in statements or oral evidence) has been led as to when
the specific agreement or understanding came into being. As set out above, it did not
occur when HR or HG were bought.

[54] Effectively it is asserted that the family {including the ladies who were informed
by their respective husbands) always knew this to be the case. I am unimpressed by
any of these assertions because they lack any detail, clarity, precision or cogency.
I note that, if the wife knew that each family member had an equal share in AB, it is
hard to envisage how placing the property in her husband’s name ‘would have calmed
her down’,

[55] The wife maintains that she did not know who owned the house and only learned
that it was in her husband’s sole ownership when a council official visited and so
informed her. I am unable to determine whether she was told about its ownership.
However, I am clear that the Gs’ suggested reason makes no sense in logic or reason.
I find that the house was placed in the husband’s name because he was the true owner
of it. It was the most expensive property owned at that time but it was given to the
second son bhecause he was considered worthy. Moreover, I have no doubt that there
had already been discussions that B would obtain other compensation to match his
perceived contributions.

[561 In about 1991 SG turned the business into an equal partnership between himself
and the boys. The husband has asserted that the partnership started in 1993 but
I consider that B gave accurate information in his written statement when he
stated 1991. At about that time, B received £2m as a gift from his father or from the
previous business account. I accept that this was to mark his undoubted contribution as
he had turned the relatively modest business into a modern retailer of luxury woollen
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goods operating from prestigious outlets.

[57] I was able to watch B in court and whiist giving his evidence. He impressed me
as a shrewd and determined operator. I consider that, as the current head of family, he
leads them with an iron will and he is accustomed to making decisions on their behalf.
He is an astute businessman with a keen eye for property. He is also committed to his
entire family and perceives his brothers’ well-being as his ultimate responsibility.

[58] In about 1996 BJ] was rewarded by a payment of some £500,000 with which he
purchased GE in his sole name.

[59] In about 1997 B bought SR.

[60] In 1998 the husband purchased QG. He raised a mortgage of £1m with the
family bankers and obtained £1.25m from his father. These moneys were said to be a
loan but that point is how conceded.

[61] Once again it is noticeable that each son was able to purchase a second property
in his sole name.

[2006] 1 FLR 74

[62] In about 2000 BJ purchased AZ Place. This house was sold in about June 2002
for a profit of some £750,000. MrF, the family’s tax accountant, dealt with this
property as if it were Bl's principal private residence. He told me that the house had
been empty for some time whilst undergoing renovation (in fact B] told me that, apart
from installing wardrobes, it was only painted). BJ then lived in it — per MrF - for a
‘couple of months’. He said that the tax position accorded to the house was appropriate.
I found Mr F’s assertion as to the time spent in that house troubling because up to that
point in the evidence I had been informed that Bl and S had only left the family home
for a period of a few hours after an unseemly argument involving the wife.

[63] After Mr F's evidence it emerged that BJ had lived in AZ Place for some 2-2
weeks. He had apparently bought the property as his home but, when his family moved
in, they immediately discovered that they did not like separate living. I make no
adverse finding in relation to the tax position which I am prepared to assume is
accurate. However, this little vignette does not show the family in a good light because
it proves to me that the family are prepared to trim and adjust their evidence to suit
the twists and turns of litigation. They are prepared to present such picture as suits at
any given moment. Assuming that BJ did buy this house as a possible home, it is clear
that his generation are open to separate households. [ was not impressed by the
evidence that B} and S returned home after only 2v2 weeks as this gave little time in
which to settle. T am left wondering if there was another motive for their retumn.

[64] The hushand has not been living at AB on a full-time basis since late
October 2001. He is currently based in PA which is a property owned by his mother. He
informed me that he spends some 40% of his time in that property with SI and her son.
The reason given was the renovation of his room at AB. Ido not accept that
explanation. I believe that he has come to enjoy the space that another residence gives
his family unit. I am not convinced that in the longer term the G family will continue in
the old way of joint living. They may, but I note that each brother has his own
properties and so they have other options available. Moreover, even on their own case
(which I do not accept) if the other brothers and family move out of AB it reverts to the
husband.

[65] The wife began her proceedings in June 2002. She sought a non-molestation
injunction on a without notice basis. The order was wrongly drawn and (without anyone
noticing the mistake) the husband was ordered out of the home. This caused a good
deal of anguish and lead to a counter-application to have the wife removed. As set out
above, the application was heard by Hughes J. He made adverse findings about both
sides and his judgment speaks for itself.

[661 To my mind, the wife was really unwilling to leave AB. A flat was rented but she
was not given sufficient funds and refused to go until the premises were furnished and
equipped. The husband was reluctant to give her proper financial assistance and, as
I find, behaved in a mean-minded and unsympathetic fashion. After a final row, the
wife was locked out. Mer undisputed evidence is that N was sent into AB late at night to
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‘(a) The general rule is beyond dispute, and applies to rights of every
description. It is based upon obvious considerations of convenience and
expediency. Any other rule would be ineffective, because in the last resort, land
can only be dealt with in a manner which the lex situs allows ...

(b) The lex situs means, for an English court dealing with land in England,
English demestic law ...

(c) The lex situs determines what estates can legally be created, what are the
incidents of those estates ... and so on.’

[76] Accordingly, the starting point in English domestic law is the formal
requirements for the creation, transfer and disposition of interests in land. Section 52 of
the Law of Property Act 1925 stipulates that a deed is necessary to convey or create a
legal estate in land. Section 53(1) stipulates that no interest in land can be created or
disposed of except by signed written document. The same requirement is applied to
contracts for the sale of land by s 2 of the Law Reform (Miscellaneous Provisions)
Act 1989.

[77]1 However, s 53(2) of the Law of Property Act 1925 provides that the requirement
of a signhed written document for the creation or disposal of any interest in land does
not affect ‘the creation or operation of resulting, implied or constructive trusts’. Further,
s 2{5) of the Law of Property {Miscellaneous Provisions) Act 1989 declares ‘that nothing
in this section affects the creation or operation of resulting, implied or constructive
trusts’. Hence a person who is not the legal owner may nonetheless be able to establish
a claim to a beneficial interest under one or more of the available equitable doctrines.
[78] A number of possibilities have been advanced by the G family for determining
the beneficial ownership or interest in AB. They are as follows:

(a) Implied trusts which are of two kinds, namely the resulting trust and the
constructive trust,

(b)  An interest arising by operation of the doctrine of estoppel.

(c) As a sub species of this, being some form of irrevocable licence.

(d) A conditional gift of the property, on the basis that family members cannot
be displaced.

[79] It is accepted by counsel for ail parties that any determination by an English
court of proprietary interests must be made in accordance with recognised and
established legal and equitable doctrines of domestic law.

Resulting trust and the presumption of advancement

[80] The presumption of resulting trust operates where one person makes a direct
financial contribution to the purchase of property conveyed into the name of another.
[81] The presumption of a resulting trust can be rebutted:

(a) by evidence that B was in fact intended to benefit, A's money being either
a gift or foan; or

(b} by the presumption of advancement (itself rebuttable). This operates
where B is the wife or child of A. In the contemporary

[2006] 1 FLR 77

social context, the presumption of advancement is easily rebutted by
evidence of a contrary intention. Since the husband is the son of 5G, the
presumption of advancement applies as a matter of law. The burden is
upon him to displace it.

[82] AB was bought with funds that emanated from the business (which was in 5G’'s

sole name at the time). However, at the outset of this case it was not asserted by any
members of the G family that the property was held on any form of resulting trust to P
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alone who was (and is) the beneficiary of SG's will, That possibility only emerged when
[ asked Counsel for the husband and the intervenors to answer the clear written
exposition on the law which had been presented in opening on the wife’s behalf.
I regard this late submission of resulting trust to P as misplaced and contrived because
it does not fit with the factual matrix advanced by the family.

[83] In the proceedings under Part IV of the Family Law Act 1996, the husband, P
and M asserted (through Mr Posnansky QC) that AB was owned by SG and the three
brothers, on the basis that the property (and other properties) were bought with family
money. P's and M’'s entitlements were based on Matrimonial Homes Act rights (which, it
is axiomatic, do not exist when a person is beneficially entitled). This presentation was
accepted by Hughes J (although he was careful to note that his preliminary finding was
not binding upon me). The basis for this assertion was, presumably, resulting trusts
arising from contributions to the purchase price by the brothers and their father.
However, this contention/presentation was not part of the case before me. The
metamorphosis, between the two sets of proceedings, as to the basis upon which
equitable interests were founded shows that there was no real basis for the earlier
claim to a resulting trust.

[84] In the light of these factors I do not consider that the concept of resulting trust
is applicable in this case.

Constructive trust

[85] If there is evidence that, at the time of acquisition of property, or (more
unusualiy) at a later date:

(a) the parties had a common intention that a property is to be jointly owned,
and

(b) in reliance on which there was detrimental reliance/change of position,

a constructive trust will arise.

[86] The policy basis of this trust is ‘unconscionability’ as the holder of the legal title
may not in good conscience retain the beneficial interest. Lord Bridge of Harwich
explained in Lloyds Bank plc v Rosset and Another [1991] AC 107, [1990] 2 FLR 155 at
132 and 163 respectively, that the common intention as to shared beneficial interests
may be established either:

(a) by express discussions evidencing an agreement or understanding,

Authority makes it clear that there must be evidence of discussions
[emphasis added] between the parties, usually at the

[2006] 1 FLR 78

time of acquisition, to the effect that each party should have a beneficial
interest.

Or

(b by drawing inferences from conduct.

According to orthodox doctrine, the common intention drawn from conduct will be
inferred when the claimant directly or indirectly contributes to the purchase of the
property.

[87] A constructive trust does not come into existence merely from a gratuitous
intention to transfer or create a beneficial interest, because such an intention would
amount to an unenforceable declaration of trust. Equity will not assist a volunteer, and
the element of detriment/change of position is essential.

[88] Once the existence of an equitable interest is established, the issue of quantum
arises. In the absence of evidence of actual agreement between the parties as to the
extent of their beneficial interests, these will be determined according to what the court
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that the claimant has already benefited from the effort alleged.’

‘In evaluating the totality of the circumstances the courts have been particularly
sensitive to the presence of counter-balancing advantages which partially or
completely offset the disadvantage which he has suffered and which thereby
counteract any unconscionability of outcome.’

[96] The reality is that communal living in AB, which is what the family have all
wanted, has not ‘hurt’ the members of the G family in any meaningful way. In fact,
I consider that (save for the wife) the communal living arrangement benefited those
involved. It was (as the husband told me) intended to reduce expenses by obviating the
necessity of maintaining separate family homes. Thus, substantial benefits have been
received in terms of rents from other properties in which B, B], M, SG, their children
and P would otherwise have lived.

[97] 1 was given specific examples by Mr Moor QC, on behalf of the intervenors, of
the alleged detriment suffered by some of his clients. As I do not consider that the
alleged agreement is sufficiently clear to form a constructive trust, I do not need to
consider detriment per se. But to do justice to his arguments I am going to deal with
the case of alleged detriment:

[2006] 1 FLR 80

(a)  First, I note that no detriment is alleged {or could be) on behalf of SI or A.
Conseqguently, their beneficial interest would fall at that hurdle.

(b) BJ could not be said to suffer any detriment because he had the previous
property HG placed into his sole name.

(c) B is said to have suffered detriment by agreeing to the transfer of HG into
the sole name of Bi. But B benefited from a £2m gift soon afterwards
which, as 1Ifind, was part of the package agreed at the time. He used
these funds towards the subsequent acquisition in his sole name of SR and
B Apartment. Further, by virtue of his occupation of AB, he has been able
to benefit from the full rentals from those properties, being relieved of the
need to provide himself with a separate family home. I accept that this far
outweighs any (unquantified and undetailed) expenditure of his on the
maintenance, improvement and running of AB. Moreover, B’s alleged
detriment through continuing to work in the business in 1990 without a
formal partnership fails for want of causal link because he (and BJ) would
have worked in the business come what may.

(d) P is said to have suffered detriment by giving up the matrimonial home
rights she had had in HR. Her relinquishment of those rights occurred when
the previous home was purchased at HG. She had no rights in that
property. She lived there as she still lives in AB. Thus it is difficult to
perceive any detriment to her.

(e} M and S are said to have suffered a detriment because they lost
matrimonial homes rights which were reliant upon their husbands’
beneficial ownership of HG. The loss of these rights on the facts of the case
has had no practical disadvantage to them because they continue to live in
a joint household. In fact, although I do not accept it, the intervenors’ case
is that these women's rights have been enhanced into beneficial
ownership. It is a concomitant of this argument (which I find strange) that
the alleged understanding as to custom obviously did not arise in relation
to HG. There is no apparent reason why a new custom should have
emerged with the purchase of AB. The inevitable conclusion on the
intervenors own case is, therefore, that there was no long-standing Hindu
custom which gives rise to a beneficial interest for all adult members of the
joint household.
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[98] The intervenors also rely on the detriment allegedly suffered by all those
‘promised’ a beneficial interest in AB through standing aside and allowing the property
to be purchased in the husband’s name. Reliance is placed on the authorities of Cox v
Jones [2004] EWHC 1486 (Ch), [2004] 2 FLR 1010 and Banner Homes Group plc v Luff
Developments Ltd and Another [2000] Ch 372. In those cases, equity intervened
because the purchaser of the property sought to resile from an agreement about a joint
purchase. There was clear evidence that the beneficiary had specific plans to purchase
the property in question and was in a commercial position to do so. There is no such
evidence produced in the current proceedings and I am satisfied that there was no such
agreement, Accordingly, the facts of this case make it easily distinguishable from these
authorities.

[2006] 1 FLR 81

[99] 1t is trite law that the objects of a trust must be certain. The nature of the
proprietary interest asserted by the Gs does not fit readily into orthodox concepts of
joint tenancy or tenancy in common. It is claimed by the husband and the intervenors
that the interest expires when the beneficiary leaves the property. Furthermore, new
interests allegedly come into being when further family members come of age and
occupy the property. This is far removed from concepts of a beneficial proprietary
interest under English law. There is no problem leaving property on trust for future
beneficiaries (eg unborns) who may exist at the time of the appointment of the trust in
the future in a written trust deed. But there is nothing in the authorities to support the
idea that a person can become a beneficiary by a resulting or constructive trust simply
when he or she comes of age (thereby diluting the beneficial interests of others), in
circumstances where he has not contributed to the purchase price or suffered any
detriment

{100] I am clear that the Gs’ evidence of Hindu custom means only that the family
have agreed to share accommodation and live together harmoniously, rather than to
the acquisition of proprietary interests under any form of constructive trust.

Proprietary estoppel

[101] In modern law, there is a substantial degree of overlap between the doctrine of
proprietary estoppel and that of constructive trust. The doctrine of estoppel prevents a
person from asserting strict legal rights when it would be inequitable to do so. There
are three elements required to establish the equity:

(a) representation/assurance by A to B that B has or will acquire rights in
respect of A's property;

{(b) detrimental reliance/change of position by B in reliance thereon;

{(c) unconscionable conduct by A.

Although the doctrines have developed separately, it is widely acknowledged that in the
modern law there is much common ground between the doctrines of constructive trust
and proprietary estoppel per Robert Walker L3 (as he then was) in Yaxley v Gotts and
Another [2000] Ch 162, [1999] 2 FLR 941 at 175 and 951 respectively,

[102] In the leading recent authority of Gillett v Holt [2001] Ch 210, [2000] 2 FLR
266 at 225 and 279 respectively, Robert Walker LJ (as he then was) observed that the
doctrine of proprietary estoppel should not be treated as divided into watertight
compartments, and emphasised that detriment is not a narrow or technical concept and
need not consist of the expenditure of money, provided that it is something substantial.

[103] As to the relief appropriate to satisfy the equity, the range is broader under
proprietary estoppel than under the trust doctrines, in that, in addition to beneficial
interests, occupation rights or compensation may be awarded. But the task of the court
is nevertheless to seek the minimum required to do justice between the parties.

[104] To succeed through the proprietary estoppel route, the family have to establish
that the husband, on or after acquiring AB, represented to the intervenors and other

http://www jordansonlineservices.co.uk/NXT/gateway.dIl/FL.R/2006%201/flr1060062... 15/11/2006






Page 19 of 26

up the court’s jurisdiction to consider the effects of the claimant’s allegation
against the good conscience of the landowner ... The range of possible relief
extends widely.’

Conditional gift

[110] The husband and intervenors have also asserted that, if I do not find in their
favour in relation to strict beneficial interests, then the hushand was given the property
by his father on the condition that it would provide a home for the members of the
family for so long as they wished. This submission is flawed because the formal
requirements of the Law of Property Act 1925 and the Law Reform (Miscellaneous
Provisions) Act 1989 require such a gift of real property to be in writing.

[111] To quote from Halsbury’s Laws of England (Butterworths, 4th edn
reissue, 2004), Vol 20(1), Gifts:

‘A gift inter vivos may be made (1) by deed or other instrument in writing (2)
[not applicable] (3) by declaration of trust, which is the equitable equivalent of a
gift.” (p 4)

‘In general, a legal estate in land must be granted by deed (LPA s 52(1)}. The
statutory requirements for a deed are now contained in the Law of Property
(Miscellaneous Provisions) Act 1989 which provides that an instrument is not a
deed unless it makes clear on its face that it is intended to be a deed by the
person making it ... and is validly executed by that person. It must be signed by
the donor in his presence and the presence of two witnesses who each attest the
signature (LP{(MP)A s 1(2)) ... Equitable interests in land, whether registered or
unregistered, may be dealt with by way of gift off the register; such a disposition
must be in writing signed by the donor or his agent (LPA s 53)." (p 22)

‘A declaration of a trust of land must be in writing, signed by the person who can
by law declare the trust (LPA s 53(1)(c))." (p 27)

[112] Neither the husband nor the intervenors, when asserting a conditional gift of
AB by SG to the husband, have provided any evidence as to a deed of gift or
declaration of trust. Hence the claim as to conditional gift fails.

Conclusion on beneficial interests in AB

[113] 1n the light of the above analysis, neither the husband nor the intervenors have
succeeded in establishing any beneficial interest for any other member of the G family.
Accordingly, I find that the husband is the legal owner and is the true beneficial (100%)
owner of the entire property at AB.

The loan

[114] Over some 6 days of evidence, I heard a great deal about the loan of £1.25m
that was made available to the husband by SG. In opening, Mr Marks

[2006] 1 FLR 84

deducted the loan and added interest - approaching £1.7m - from the value of QG. It
was asserted even if the loan were 'soft’, it fell to be repaid over time.

[115] Although there was no loan document, some extraneous evidence was
produced to support the alleged loan. In particular:

(a) The Inland Revenue affidavit {prepared by B, after these proceedings had
commenced) included both the locan and interest as part of SG’'s estate for
inheritance tax purposes. Of course, this document was not probative
because it had been prepared with this litigation in mind. It was simply
self-serving.

(b) The family’s tax accountant Mr F swore a statement in which he confirmed
that he knew of the loan. He stated ‘My late client explained to me that he
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had made the loan in this sum to R and it was to be treated as a loan
because he was unhappy with R. He believed that because of his unhappy
marriage, R was not concentrating on the business and therefore he had to
protect himself and the family. I made a note recording the content of the
conversation. Although it is undated, it was made in either April or
May 1999'. The clear inference from that paragraph was that a
contemporaneous note existed of the relevant discussion. Mr F was asked
to bring his files to court. The 1999 file was apparently in storage and so
he came with files dating from 2001. The ‘note’ on the earliest file
consisted of the following words written in red ink on the cover of the file
‘loan to R from SCG carry forward £1.25'. There was no detail of the
interest payable. When Mr F was asked to pin point the date to 1999, he
said that he had obtained that date from his dairy (which he did not
produce). His evidence was wholly unconvincing, did not accord with his
written testimony and I discount it.

[116] Infact, I did not find any of the evidence which I heard in relation to the loan -
that is the reasons why it was necessary or the interest to be levied - to be convincing.
It was, therefore, a matter of great relief that the matter was conceded (as outlined
above) with the result that Ido not have to make any specific adverse findings.
I accept that the loan may be ignored on the basis that it was forgiven by P shortly
after the death of SG. Its purported existence is now only relevant to my finding that
this family have always acted co-operatively and in such manner as they regard as
being for their respective mutual benefit.

The Indian properties
[117] There are two properties in India:

(a) The first is a small property in Delhi which was left to the husband by his
grandfather, The value would appear to be in the region of £6,500 (per the
wife’s valuer - Messrs S).

(b) The second property (which is owned by the four ladies of the family) is a
farm -~ with a house and some 2%: acres - on the outskirts of Delhi. The
original value of this property was some £375,000 (per the first valuation
by Messrs S) - giving the wife an entitlement approaching £100,000.

[2006] 1 FLR 85

[118] At the start of the trial the wife sought to introduce a new valuation by Messrs
S. The valuation had been acquired by her brother and sought to place much higher
values on the properties. The valuation was before me but I discount it. I consider that
it arrived far too late and it would be unfair to permit its introduction into formal
evidence.

[119] During her evidence the wife stated that she wanted the Indian properties ‘at
any price’. In the light of this, Mr Marks secured the family’'s agreement that the
properties could be transferred to the wife - which, if their increased value were used,
would have amounted to a transfer of assets worth some £700,000. Needless to say,
the wife was rather taken aback by her ‘own goal’ valuation and recanted from her wish
to have the properties. Mr Marks submitted that she should be held to her election but
I consider this to be unfair and fanciful. To my mind, this wife needs a home and
lifestyle in London. She has made her case on the basis that she will remain in the UK
with N on a fong-term basis. I intend to hold her to that assertion. In the light of this, it
would be foolish in the extreme to have property in India. She will, therefore, transfer
her interest in the farm as the G family may elect. The husband will pay the reasonable
costs of transfer and will indemnify the wife in respect of any taxes (including UK
capital gains tax if any). The wife will not receive any payment in respect of the
transfer.
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Jewellery

[120] The wife has produced a Scott schedule which sets out items of jewellery,
precious coins and silverware to which she lays claim. Part 1 consists of items which
she asserts came from her family (value estimate £147,500). Part 2 consists of items
that were given to the husband by her family or owned by him (value £57,700) and
Part 3 of expensive items of jewellery allegedly given to her by the G family (value
£426,400). The husband has provided answers to this claim. In essence, he asserts
that she took all her personal possessions when she vacated AB. In any event, he
states that the vast amount of jewellery which she lists simply does not exist as the
family have never owned such items.

[121] The wife asserts that she was locked out of AB in circumstances which made it
impossible for her to recover her goods and possessions.

[122] This issue was essentially severed - although I heard evidence about jewellery
from all the G family and a lady called SK.

[123] The wife asserts that valuable jewellery was given to her upon her marriage by
her own family (it was, in reality, part of her dowry). In addition, she claims that once
the G family had gained riches, expensive jewellery was bought for each daughter-in-
law. Her estimate of the value of her share is £430,000-odd - this would mean
jewellery (assuming that only the daughters-in-law had similar amounts) of £1.3m.
[124] The wife has produced a photograph of her wearing what appears to be some
nice (but not fantastic) pieces on a special occasion. Apart from this, she has not
produced any other evidence which persuades me that the ladies had expensive pieces
such as those outlined in Part 3 of her list. Moreover, I note that, about the time when
she left AB, she prepared a handwritten list (which was sent by her then solicitor) to
the husband’s representatives., On that list she asked only for the following specific
precious items: (i} a statue of a God,; (ii) 24 glasses; (iii) 20 gold sets (jewellery); (iv)
silver dishes; (v) diamond set (necklace, bangles, earrings, ring and anklet),

[2006] 1 FLR 86

[125] The ladies of the house all stated that there was no valuable jewellery. In fact,
the G family assert that, despite the well-known Hindu penchant for jewellery as a
status symbol, they did not acquire expensive jewellery. Apparently, SG did not
consider jewellery to be a good investment. Thus, whilst there were some eight
diamond bangles (which belonged to P and were worn by all the ladies), the other
jewellery was modest. In fact, the ladies accused the wife of having taken four diamond
bangles, but I acquit her of this charge as I do not believe that she would have had any
opportunity to remove these items from the watchful gaze of her mother in law and
other members of the family.

[126] SK described the G ladies wearing fine jewellery at the Karva Chauth ceremony
in 2001. She supposed it to be real but was no expert.

[127] In the final analysis I do not consider that any party to these proceedings is
telling me the whole truth about the jewellery. I consider it likely that the wife was
given some nice pieces of jewellery and some silver by her family. I doubt that she was
able to remove them from the family home but equally I doubt the items to be worth
anything like her estimate of £147,000. Moreover, whilst T am sure that the G family
will have some nice diamond and gold pieces, I believe them to be to be relatively
modest in the context of their wealth and certainly not in the £430,000-£ 1.2m range.
[128] I am unable to put a clear figure on the value of the jewellery in the householid.
But I am going to assess what I consider would be a fair recompense for this wife for
her lack of personal adornment and special silver pieces. In the end, my assessment of
her needs in this regard is a matter of discretion in the light of this family’s cultural
background. I consider that some £25,000 is appropriate for the wife’s loss in this
regard. This amount will be added to her lump sum. I am not going to add anything to
the asset schedule for jewellery — save for some £3,000 which seems to have featured
in Mr Blair's presentation.
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However, in the ordinary course, this factor can be expected to carry little
weight, if any, in a case where the claimant’s needs cannot be met without
recourse to this property.” [emphases added]

[2006] 1 FLR 88

[132] T also take into account the dicta of Waite LJ in the case of Thomas v Thomas
[1995] 2 FLR 668:

‘Ancther is that where a spouse enjoys access to wealth but no absclute
entitlement to it (as in the case, for example, of a beneficiary under a
discretionary trust or someone who is dependent on the generosity of a relative),
the court will not act in direct invasion of the rights of, or usurp the discretion
exercisable by, a third party. Nor will it put upon a third party undue pressure to
act in a way which will enhance the means of the maintaining spouse. This does
not, however, mean that the court acts in total disregard of the potential
availability of wealth from sources owned or administered by others. There will be
occasions when it becomes permissible for a judge deliberately to frame his orders
in a form which affords judicious encouragement to third parties to provide the
maintaining spouse with the means to comply with the court’'s view of the justice
of the case. There are bound to be instances where the boundary between
improper pressure and judicious encouragement proves to be a fine one, and it
will require attention to the particular circumstances of each case to see whether
it has been crossed.

{13371 I have already noted that this is family is very close-knit. Historical fact and the
evidence show this to be the case. As I find, the family can be expected to assist the
husband to make the lump sum available within a relatively short time frame. Given his
ownership of AB and QG (without the loan), he has sufficient resources to pay the
award. However, 1 doubt that it will be necessary to sell either property because the
family will ensure that the funds will be available even if this is on the basis of socme
form of internal accounting.

The s 25 factors
[134] I now turn to deal with the s 25 factors.

(a) Income, earning capacity, property and other financial resources

The husband

The hushand has capital, as I have found of some £4.9m. He is a partner in the family
business. The business still has two outlets and may decide to re-acquire the second
Regent Street shop, when the current refurbishment has been completed, It is clear
(and is accepted on behalf of the wife) that the 'tide is out’ for retailing at present. The
profitability of the business is at a low ebb at present and this affects the husband’s
ability to earn at the rate of previous years. The shop which he has managed is out of
commission but I am sure that he still contributes to the business in a meaningful way.
In any event, this family have diversified in recent years into property. Overall some
£19m (gross) is held within the family and they could use this base to invest in further
property ventures. The capital growth in prime residential London property has been
astronomic over the last 10-15 years. I have little doubt that their shrewd investment
policy, lead by B {who manages the property portfolio), will continue. I expect that the
husband will remain within the family fold and so he will continue to benefit from a
relatively high income in the long term. I accept that there may be a short blip but,
overall, his prospects
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are good. It is difficult to place a figure upon his earning capacity because no evidence
was really led about it. However, I doubt that it will ever be less than he needs to cover
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his annual expenditure and, in my estimation, it will be greatly in excess of this sum
over the years.

The wife

She has no capital - save for 25% of the Indian farm (which she will transfer). She has
no realistic earning capacity.

(b) The financial needs, obligations and responsibilities which each has for the
foreseeable future

The husband
The husband’s housing needs are met. He will either continue to live in the joint
household or, if the family decide to split, he will have sufficient to re-house himself
with the net proceeds of AB. As I find he will always be able to earn sufficient to cover
his expenses.

The wife

A home

The wife needs a three-bedroomed property, if possible with a small garden. She would
like to live in the north London area. I do not think that is an unreasonable aspiration.
She could live in H {where she would be able to buy more for her money) but that will
be a matter for her. She wants a property worth about £1.1m plus £100,000 with which
to buy furniture and put it in good order. The husband asserts that £700,000 should
suffice. I have been given a raft of particulars and so I have a very clear picture of the
type of property that can be obtained within the parameters of the parties’ contentions.
My conclusion is that the wife needs the following in respect of housing:

(i) Price (£800,000)
(i}  Stamp duty/costs (£37,000)
(iliy  Furniture/refurbishment/emergency fund (£100,000)

Total £937,000

She wants a car which will cost £15,000 and that is not unreasonable. She should be

able to replace or buy jewellery (as above) £25,000. Total for all these items is
£977,000.

Maintenance

It is agreed that the wife will receive maintenance for N at the rate of £12,000 pa net,
payable monthly and index-linked. In addition, the husband will pay N’'s school fees
inclusive of reasonable extras. The wife has produced many budgets. The latest appears
in her statement of 18 May 2005. It totals some £65,000 pa but includes a mistake in
respect of council tax which is included at £600 per month (viz: £7,200 pa). Allowing
for this mistake and the fact that some items in the budget include payments for N
which will be covered by his maintenance, her own aspiration for her annual income is
£55,000 net (viz: a Duxbury sum of £1.2m)}. The husband submits that this is
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too much and suggests that the proper figure is £39,000 pa (viz: a Duxbury sum
£842,000). Undertaking my own analysis of the wife’s needs based on her budget,
I consider that the proper annual sum is in the region of £48,000 pa - which with N's
maintenance will give her about £60,000 net spendable. I have not been given a
precise Duxbury calculation for this sum but it equates roughly to about £1,050,000
which I consider suffices and is the right amount. Thus, the total award is assessed at
£2,027,000 which is approximately 41% of the overall assets.

(c) The standard of living enjoyed by the family before the breakdown of the
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marriage

The parties had a good standard of living which became progressively nicer as the G
family business improved. Their lifestyle was confined by their cultural norms and
origin. Thus, the ladies of the house did not enjoy many of the freedoms of western
women. The men were clearly responsible for and were the masters over their wives
and children. Moreover, the parties lived in a communal household with the result that,
whilst they lived in a large and valuable house, they had to share its facilities. These
are factors which I feel it is proper to take into account. I regard them as factors which
place the wife's claim towards the lower end of any reasonable bracket of award.

(d) The age of each party and the duration of the marriage

The husband is 47 vyears old. The wife is 45 years old. The parties married in
August 1985 and separated finally in November 2002, Thus the marriage lasted some
17 years. Her years of mothering will continue for another 8-10 vears as N is only 10
years old.

(e) Any physical or mental disability of either party
Not applicable.

(f) The contributions made by each of the parties to the welfare of the family,
including any contribution made by looking after the home and caring for the
family

The wife made a contribution as a wife and mother. The husband fuifilled the traditional
role as a provider. However, it seems to me that through his family, he made an ‘extra’
contribution which should not be ignored and which, in this case, justifies a departure
from equality. By this I mean that his father started the business which was to produce
much of the family’s wealth and provided the original wherewithal for the purchase of
property. Without SG’'s enterprise, I doubt that the husband would have been able to
acquire the fortune which is now under his ownership. Moreover, he has shared in the
pooling of family resources and know-how. I have little doubt that he made a significant
contribution to the G business but he also had the advantage of being ahle to rely upon
his extended family for advice. His brother B is a very shrewd business man and has a
good eye for property. His personal wealth exceeds that of the husband because he is,
tc my mind, the brother with the most astute brain. I have no doubt that his skill
assisted the husband to make the moneys which appear in the asset schedule. In the
context of this Hindu joint family, that ranks as a conftribution which justifies a

departure from equality without being discriminatory to this wife. The award which
I have
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provided will give a 41%/59% split. That percentage differential amounts to about
£900,000 in cash terms and is fair.

(g) The conduct of the parties insofar as it would be inequitable to disregard it
Both parties have lead evidence about the disgraceful behaviour of the other. I feel
quiet sure that both have legitimate complaints to make but the evidence which 1 heard
does not amount to ‘obvious or gross’ conduct which would affect the level of award.
The case has not been run on the basis that either party has transgressed the boundary
that would lead to a finding that there had been litigation conduct that would sound in
costs. The nearest that Mr Blair got to this type of submission was his suggestion that
the wife’s outstanding costs should not be deducted above the line. Whilst it may be
that the G family were misguided in the stance that was taken, they will effectively pay
the price because there is no source to pay the costs but their own resources. It was for
that reason that I thought it proper to deduct the costs from the schedule.

(h) The value of any pension which will be lost upon divorce
Not applicable as the pension is modest and no transfer is suggested.
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Conclusion

[135] The husband will pay the wife a lump sum of £2,027,000 on a date which is to
be agreed or will be the subject of my decision. The wife is to transfer her 25% in the
Indian farm (as outlined above). In the interim, the position will remain as currently
ordered, unless either party has submissions they wish to make. Junior counsel will
draft the order and I will hear submissions in relation to costs if they cannot be agreed.

Appendix 1: family tree
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Order accordingly.
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