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BURROW v BURROW
[1999] 1 FLR 508

Family Division
Cazalet ]
8 April 1998

Financial Relief — Pensions - Earmarking provision - Whether appropriate to earmark
annuities payable under pension scheme even though annuity may not be available
for many years - Whether appropriate to earmark capital element of pension fund on
basis of contributions of parties to marriage - Matrimonial Causes Act 1973, ss 25B-
25D

The parties were married in 1978 and separated in 1994, having had two children then aged 13
and 8. The wife was aged 50 and the husband 48. At the hearing of the wife's application for
ancillary relief, the total value of the family assets exceeded £1m. The chief matrimonial assets
were the family home, the husband’s interest in a building company, and the husband’s pension
provision, it being open to the husband to draw the benefits of that scheme on or after his fiftieth
birthday. The net equity in the family home was put at around £400,000. The husband’s holding
in the building company was valued at £275,000, and the husband’s pension fund was valued at
over £265,000. The balance of the assets comprised two other properties and various insurance
policies. As to income, the husband received over £3000 net per month, the wife less than £400
per month. At first instance, the district judge ordered that the family home be sold with the wife
receiving not less than £349,000 from the net proceeds of sale, and ordered the husband to pay
periodical payments of more than £1200 per month on a joint lives basis. It was also ordered
that the wife should receive half the maximum possible lump sum on the husband’s retirement
and should receive one half of the annual net income from the scheme, The effect of that order
was that each party would retain assets slightly in excess of £400,000 and that the pension fund
should be divided equally. The husband appealed.

Held - allowing the appeal as to income -

(1) The effect of ss 25B-25D of the Matrimonial Causes Act 1973 had not been to alter that
basis upon which the courts determined applications for ancillary relief. The correct approach
remained the discretionary application of the s 25 criteria, and was not, with particular regard to
pensions, the mathematic or arithmetic compensation of lost pension benefits to which a party
might otherwise claim an entitlement.

T v T ( Financial Relief: Pensions) followed.

(2) There were difficulties in treating an annuity provided under a pension scheme in the
same way as a capital sum available under that scheme might be treated. Since the approach
was not simply compensatory, the correct approach was to quantify any appropriate income
order in the ordinary way, rather than distribute income evenly between the parties. Where
many years might easily elapse between the making of an earmarking order in relation to an
annuity fund and the time when any sums became payable under that order, it was difficult to
predict with any reliability what would be the appropriate level of periodical payments at that
time. The annuity fund would remain available to provide for the parties’ needs as and when that
annuity income was required. As such, if a party, in this case the wife, retained her entitlement
to periodical payments at the time when the annuity became payable, the court could vary the
level of periodical payments payable in the light of the annuity.

(3) Inthe present case, it had not been appropriate to make an order earmarking 50% of the
annuity payable under the husband’s pension scheme for the wife. No provision had been made
for the possibility of benefits from death in service arising,
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or for the possibility that the husband might nominate someone other than the wife to receive
the death in service benefit. The wife retained an insurance scheme which guarded against that
possibility in any event. The wife’s potential claim against the husband’s estate had also been
preserved. To make a judgment as to future income provision at this stage was not therefore the
correct approach.

(4) As regards the capital element of a pension, different considerations applied. Remarriage
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for instance would not terminate an earmarking order made with regard to capital provision from
a pension scheme. There was no inconsistency between refraining from dealing with an annuity
which might not be availabie for another 15 years whilst at the same time allowing a claim in
respect of the capital element of the pension, since past contributions made by the parties could
more properly be refiected by equal distribution of capital. On the particular facts of this case an
order awarding the wife 50% of the capital fund appropriately reflected the contributions of each
party as found by the district judge.

{5) The other elements of the district judge’s order were plainly appropriate and would not be
disturbed. Both capital and income orders reflected the findings of the district judge on the
evidence before her. The appeal would be allowed, therefore, to the extent of setting aside the
earmarking order insofar as it provided for the payment of part of the annuity to the wife, but
not otherwise.

Statutory provisions considered
Matrimonial Causes Act 1973, ss 25, 25B-25D, 31(2)(dd)

Case referred to in judgment

Valentine Le Grice for the husband
Nicholas Carden for the wife

CAZALET J: This is an appeal in ancillary relief proceedings from an order made by
District Judge Bowman on 17 December 1997. The parties to the divorce proceedings
are Stephanie Marjorie Burrow, who is the petitioner, and Richard Burrow, who is the
respondent. I shall refer to them as ‘wife’ and ‘husband’ respectively. The husband is
the appellant. Both the husband and the wife have made claims for ancillary relief.

In the event, and stated shortly, the district judge ordered that the wife was to
receive £349,500 from the proceeds of sale of the former matrimonial home so that she
could provide herself and the two children of the family with a suitable home and motor
car. The district judge also made orders by way of periodical payments for the wife and
the two children, as well as earmarking to the wife 50% of the husband’s pension fund.

It is accepted by the parties that this is not a case in which a term or clean break
order should be made. However, it is a case in which the wife seeks, and in which the
district judge ordered, some provision against the husband’s pension fund under the
more recent provisions of ss 25B and 25C of the 1973 Matrimonial Causes Act as
amended.

Before I come to the detail of the orders and the basis on which the husband puts his
appeal, 1 refer shortly to the background history.

History

The wife is aged 50, the husband 48 years. In 1974, when he was 24 years of age, the
husband started work in a family building firm, A. 1. Willson & Son Ltd (hereinafter
referred to as "AJW’). In about the summer of 1977 the
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parties met. At that time the wife was in the process of buying her own cottage,
working as a senior stewardess and in-flight trainer for Britannia Airways. On 27 May
1978 the parties were married. The husband then sold his property and went to live
with the wife in her cottage. In April 1979 the husband became a director of AJW.

In 1979/80 the parties bought a plot of fand in Hadley Wood, Hertfordshire, built on it
and then moved into 45 Parkgate Crescent, each making, so it appears, an
approximately equal cash contribution towards the cost of their new property. On 6
February 1981 L was born, so she is now aged 17 years. On 5 April 1986 C was born,
so she is now just 12 years of age. In 1985 the property at 45 Parkgate Crescent was
extended to provide additional accommodation for the family. In the spring of 1988 the
building industry improved and the parties decided to purchase a plot of land in the
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same road in order to build a larger house for the family. Due to the ensuing fall in the
property market in 1990, when they moved into the new property at 51 Parkgate
Crescent they found that they were obliged to take out a much larger mortgage than
they had anticipated. The property was held in the joint names of the parties and the
mortgage in fact taken out amounted to £125,000.

Later the marriage ran into difficulties and the parties separated in December 1994
with the husband leaving home. The wife and the two children continue to live at 51
Parkgate Crescent. Shortly thereafter the husband set up home with a Mrs Rosalind
Leach; they intend to marry, Mrs Leach has four children from her marriage, which is in
the process of being dissolved. Of these four children the two youngest only, boys aged
11 and 9 or thereabouts, make their home with their mother, Mrs Leach and the
husband in this case.

On 31 January 1997 the wife obtained a decree nisi of divorce. That decree, as 1
understand it, has not yet been made absolute. In the later part of 1996 the ancillary
relief proceedings were started. The appropriate forms A and E were duly filed.
Affidavits and detailed answers to questionnaires have been filed. The parties were not
able to resolve their differences and, accordingly, the ancillary relief applications were
heard on 4, 5 and 6 November 1997. The district judge reserved judgment, later
delivering judgment and making the orders against which the husband now appeals.

From the time of the marriage until separation the parties cohabited for more than 16
years. Prior to the marriage the wife worked as I have indicated for Britannia Airways.
During the marriage the wife worked part-time and somewhat irregularly until shortly
before L was born in early 1981. More recently she has continued to work part time
with the Betty Barclay Fashion House in London. She works on collections. It is part-
time work but is very intense for the 6 weeks of its duration which is spread over a 6-
month period because of the timing of the various collections. The husband has
continued to work in the family building business. He is now the managing director and,
in circumstances to which I will come in a moment, he owns 98.6% of the shares. The
two girls continue to attend at St Albans High School for girls, a private school. L is
mildly dyslexic. Their total school fees amount to about £13,000 pa. These are paid out
of a trust fund which initially was set up to provide for their tertiary education.
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Assets

The main items of substance are the equity in the matrimonial home, the husband’s
shares in his building company and his interest in the pension fund which he has built
up, that being built up within the company. There are various other, in particular
insurance, holdings which I will come to. I deal shortly with the three main items before
coming to the other assets of value.

When the appeal was opened, I was told by a Mr Le Grice on behalf of the husband
that the district judge had erred when she had stated in her judgment that the parties
had agreed the value of the former matrimonial home at £525,000. Mr Le Grice's
skeleton argument sets out in detail how he contends that this misunderstanding had
arisen. In fact I do not need to refer further to this because, as a result of inquiries
made overnight between the 2 days of the hearing, the parties agreed that since the
hearing before the district judge the property market in the area in question had risen.
As a result, the parties agreed that I should take the market value of 51 Parkgate at
the sum of £545,000. This figure, Mr Le Grice acknowledged, was some £20,000 more
than the figure which the district judge had allowed for, and £55,000 more than the
figure which he, Mr Le Grice, had contended for in argument. (See in particular the
schedule of assets which he had coriginally put before the court.)

Both parties have always agreed that 51 Parkgate must be sold. As a result of the
further agreed valuation, the net proceeds of sale of 51 Parkgate should amount to
£545,000, less the mortgage currently outstanding of about £120,000 and costs of sale
of around £16,000. In round figures the net proceeds of sale can therefore be taken at
about £400,000,
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It was agreed bhetween the parties that before the property is finally put on the
market - and this will happen soon - there is some minor building work which is to be
carried out to it, in particular so that the property secures an NHBC certificate, The
husband says that this work can be carried out within 28 days of notice being given to
start it. He maintains it will cost the company about £5000, a sum which he says he
must reimburse the company. The district judge was not impressed with this latter
argument and accordingly excluded that sum of £5000 from her calculations on the
basis that AJW would in fact carry the main cost, and the actual cost passed on to the
husband would be likely to be substantially less. Mr Le Grice did not press this point
and, in my view, it would be guite wrong for me to interfere with the district judge’s
discretion in discounting as she did that small figure.

The husband’s 98.6% shareholding in AJW was built up as follows: in April 1978 he
bought his first shares in the company using savings, so it appears, jointly owned by
himself and his wife. In the 1980s he acquired further shares on the retirement of two
directors. So by that stage he had become a significant minority shareholder in the
company. Later on he acquired, by gift from his father, his father's shares of a 51%
shareholding in the company, bringing his shareholding of the issued share capital up to
98.6%. He is the managing director of the company. In cross-examination he admitted
that for all intents and purposes he is the company. Although the husband had argued
strenuously in documents filed in the run down to the hearing before the district judge
that his company shares were in effect of no value, ultimately the experts agreed that
his 98.6% shareholding was of a
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value of £275,000. The district judge proceeded on this basis having formed, after a
very thorough analysis of the evidence, quite an optimistic view as to the company’s
longer term future prospects and performance. In fact before me the husband led
further evidence by way of written statements from the company accountant indicating
that this approach may well not be justified certainly in the short term. The wife's
advisers filed competing evidence as to the further documents put in by the husband. I
will come back to these later in this judgment.,

It is apparent from looking at the history of the company that to quite a considerable
extent the profitability of the company is affected by a recession in the property
market. At that time of course it is reduced, but when the property market is booming
or doing well, then the returns are substantially the greater.

The further assets of the parties were the subject matter of agreement as to value.
On the husband’s side there is a Welsh country cottage which was originally owned by
AJW. It has been used as a country cottage by the family and other directors of AJW for
many years. It has recently been transferred to the family from the company into the
joint names of the parties. It had an agreed valuation of £50,000. Both parties are
agreed that the husband should have this property as his sole asset, and he uses it
from time to time as a holiday home.

Next there is a property at 46a The Park, Redbourn, Hertfordshire. It is owned by the
wife and her brother equally and is occupied by their mother who is in her eighties. The
wife's half-share is agreed at the value of £34,750, less 3% sale costs as and when it
comes to be sold. That is envisaged on the death of the wife’s mother. It was agreed
that the wife should retain her 50% interest in that property.

Then there are a number of insurance policies. Again, all the values of these are
agreed. There is a small policy with Abbey Life which is collateral to the current
mortgage on 51 Parkgate Crescent. It was agreed that this should become the sole
property of the husband. It has a surrender value of some £9400.

There are two policies with Legal & General, these two together having a total
surrender value of £31,000. It was agreed the husband should retain those two
policies. There are four further Abbey Life policies written in trust for the two children.
These policies currently have an agreed joint surrender value of about £43,000, having
originally been set up with the help of the husband’s parents with a view to the funding
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of the children’s tertiary education. However, in the changed circumstances it has been
agreed between the parties that these policies should be used for payment of the
children’s secondary educational fees, and later for further payment towards tertiary
education fees if there is sufficient money remaining for this.

Finally, there is an Abbey Life whole life policy, number 3908, which has a death
benefit element written in trust for the wife and the children, and an ordinary insurance
element with a surrender or maturity value now of £21,260. The husband has
undertaken to ensure that the due premium payments of £165 per month continue to
be paid under this policy for the benefit of the wife and the two girls until further order.
The district judge accepted the father’s undertaking as to this. This policy is a whole life
plan on the husband’s life and as such is part of the family’s protection against the
husband’s premature death.
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Each party holds certain limited shareholdings in building societies. On a recent
valuation it appears that the husband’s worth of shares in his building society is a little
under £2000, and the wife has holdings of about £2600.

As to the husband’s pension fund, it was agreed at the hearing before the district
judge that this had a total worth of £267,712. The trust for this fund provided that the
husband, on retirement, on or after his fiftieth birthday, would be entitled to commute
by way of tax-free capital provision one-quarter of that fund. The remaining three-
quarters wouid be available to provide an annuity for him for the rest of his days. There
was no widow’s pension provision under the relevant pension policy.

On the income side the district judge approached the case on the basis that the wife
was currently earning £283 per month from her work with Betty Barclay Fashion House,
with £103-odd per month coming in by way of child benefit, bringing her total income
to some £386 per month. Her requirements for outgoings are put by her at £2634 per
month, giving her a shortfall of just under £2250 per month. Indeed, this is the figure
that Mr Carden on behalf of the wife sought by way of monthly periodical payments
from the district judge. The district judge recorded that the hushand offered £1116 per
month, in particular on the basis that the wife is a determined and capable person and
would be earning not less than £600 per month by October 1998,

The district judge considered both competing arguments. On the basis that the
husband had agreed to pay £5000 pa by way of periodical payments to each of the two
children, she made an order that the husband pay the wife the sum of £1216.67 per
calendar month. At that stage she dismissed the husband’s assertion that the wife
would be able to earn substantially more then, because she had commitments with the
children. There are also matters of speculation as to precisely how much the wife would
be earning as and when in the not so distant future she would be able to add to her
earnings from Betty Barclay Fashion. The husband in cross-examination did agree that
the wife would not be able at this stage to work full-time because of her commitments
to the children.

The district judge noted that the husband had shown his actual gross earnings pa to
amount to £54,000, which brought in a total of £3039 net per month, The district judge
recorded that, in addition, the husband had a number of company benefits, including
the use of a company credit card and a company car in the form of a Land Rover
Discovery for his use. The district judge also referred to the fact that the husband had
help with his telephone bills and the use of a mobile telephone. She referred to the
benefit to him of having some building work carried out at his home at a fairly cheap
rate. She went on to refer to the value of the husband’s benefits in his P11D for the
year ending April 1997 as being shown at £17,878. This figure, however, was the
subject of further written evidence led before me by Mr Le Grice on behalf of the
husband. The object was to show that the husband’s actual benefits were not as much
as had been initially indicated, although this position had not been fully clear before the
district judge. I will return to this.
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The district judge’s order
It has not been in dispute that the former matrimonial home is to be sold and out of its
proceeds the wife should appropriately be provided for to enable
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her to obtain and move into suitable accommodation. It is also not in dispute that there
should be an order by way of periodical payments for the wife. The extent of her needs
and the amounts put forward by way of outgoings by her were, however, in dispute, as
indeed was the question as to whether in fact any earmarking order should be made
against the husband’s pension fund pursuant to the more recent pension provisions
brought in.

The district judge, in a full and thorough judgment, set out her detailed reasons for
making the orders in question, weighing the competing arguments that had been
advanced and considering and applying the relevant s 25 criteria. As I have said, the
district judge ordered that the wife was to receive £349,500 from the net proceeds of
sale of 51 Parkgate Crescent, with the balance of the proceeds of sale to be paid to the
husband; the wife was directed to transfer her interest in the Welsh cottage to the
husband; the husband to pay periodical payments to the wife on a joint lives basis of
£1216.67 per calendar month.,

The district judge further provided that were the net proceeds of sale of the former
matrimonial home to exceed £400,000, then that excess was to be split equally
between the husband and wife. Furthermore, the district judge ordered that on
retirement the husband was, through the trustees of his pension fund, to commute to
the maximum permissible extent his rights to capital under his existing pension policies
and to pay one half of that retirement lump sum to the wife. It was further ordered that
one half of the husband’s annuity receivable by him under the pension policies should
be earmarked in favour of the wife. By consent it was ordered that the husband should
pay periodical payments at the rate of £5000 pa for each of the two children. He was
further ordered to pay, save for the sum of £7000, the wife's standard costs.

The order further provided that it was made in full and final settlement of all the
parties’ claims against each other, save and except for the wife’s claim for periodical
payments, secured periodical payments and her potential claim under the Inheritance
(Provision for Family and Dependants) Act 1975,

It was recorded that the husband and wife agreed that the school fees payable in
respect of the two children should in the first instance be paid from the children’s trust
fund. The husband undertook (1) that he would procure the completion of all necessary
work to 51 Parkgate to comply with the NHBC certificate, and (2) that he would
continue to pay the premiums payable in respect of the Abbey Life policy 3908 with its
surrender value of £21,260.

It was further provided under the order that if the net proceeds of the sale of the
property were to amount to in excess of £400,000 then, as I have said, the excess
should be split between the parties.

As to the provisions made by the district judge in regard to the husband’s pension
plan, I read the specific provisions which she then made. They are set out under the
order. At para 4 she said this:

‘The respondent [the husband] do exercise the maximum powers of commutation
available to him under the terms of his pension policies numbered 280224001F and
4067800009L with Abbey Life, and do pay or cause to be paid to the petitioner a
lump sum equal to 50% of the maximum lump sum payable to the respondent upon
his retirement under
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the terms of the said pension policies within 7 days of receipt by him of the said
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lump sum.’
Then para 6(i) provides:

‘As from the date of the respondent’s retirement, under the terms of his said Abbey
Life pension policies, the trustees or managers of the said pensions do cause to be
paid to the petitioner on behalf of the respondent out of the retirement pension
payable to the respondent under the terms of the said policies periodical payments
at the rate of 50% of the net income receivable by the respondent under the said
policies after deduction of any income tax payable by the respondent; the said
payments to be made monthly in advance during their joint lives until the petitioner
shall remarry or further order by way of standing order to the Petitioner's account
at Barclays Bank, Regent Street Branch, Account number 60253839,

(i)Any such payment by the trustees or managers of the said pension shall be
treated pursuant to the Matrimonial Causes Act 1973 s 25B(6) for all purposes as a
payment made by the respondent as the party with pension rights in or towards his
liability under the terms of this order.’

The grounds of appeal

The husband attacks the district judge’s order under four heads. First, he maintains
there should be a reduction of the sum which the wife should receive out of the
proceeds of sale of 51 Parkgate Crescent.

Secondly, he maintains that the order for periodical payments should be reduced
and/or that from 1 November 1998 the level of periodical payments then payable to the
wife should be reduced by £300 a month or even more, according to the view the court
forms of the wife's ability to obtain work.,

Thirdly, he contends that the orders made under ss 25B and 25C of the Matrimonial
Causes Act 1973 as amended should be discharged.

Fourthly, as a further matter raised before me at this hearing he asks that in the
changed circumstances in regard to the uplift in the valuation of 51 Parkgate Crescent,
the figure of £400,000 over which any net proceeds of sale were to be shared, should
be changed to a figure of £425,000.

Further evidence
I was informed by counsel of their agreement as to the uplift in the valuation of the
former matrimonial home to £545,000. Mr Le Grice on behalf of the husband also put in
written evidence from his solicitors, Messrs Gordon Dadds, supported by evidence from
the accountants of the company, concerning, first, the management figures for this
current year in regard to the company. Secondly, a more detailed breakdown was put
in of the husband’s P11D benefits for the year which the district judge considered, that
is the year ending April 1997. Thirdly, he put in further detailed figures as to his precise
salary and the net monthly payment which he received under that. Mr Carden put in a
letter from the wife's accountant, Mr Walton, seeking to answer these particular points,
As to future company profits, Mr Le Grice challenged the conclusion reached by the
district judge that AJW was likely to continue to operate at a level similar to and
probably better than it had been operating in recent

[1999] 1 FLR 516

years, continuing on balance to make a profit. It was on this basis that the district
judge formed the view that the husband’s salary is likely to increase modestly into the
future. Mr Le Grice pointed out from the draft management accounts, which had
recently been prepared, that the management trading profit and loss account shows,
for the year running from 1 April 1997 to January 1998, a loss of £96,188 in the 10-
month period to 31 January 1998, contrary to the more optimistic figure which had
been put before the district judge.

However, in a letter dated 18 March 1998, Mr Walton, the accountant advising the
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wife, points out, in para 1, that before one can assess the true inference to be drawn
from these figures there are substantial further details that need to be known. He
states that of that sum of £96,188 apparent loss, £75,001 arises from an adjustment
made in relation to the previous period. Further, he states that in order to assess the
true impact of these more recent figures on the overall company position, he requires
to know the method of calculation of loss on these accounts.

In the circumstances, 1 consider that unless the figures were to be subjected to a
very detailed scrutiny — and I did not have the benefit of this - I cannot form a view
which detracts from the finding made by the district judge after the very thorough
examination which she made of the company’s position. In her judgment she sets out
in considerable detail why, in her view, the longer term future profit position of the
company should be viewed with some optimism. Furthermore, the additional written
evidence put in by Mr Le Grice gives only a snapshot view of the very short term,
without any opportunity for the figures to be explored in depth.

Against that background and, I would also say, paying some regard to the fact that
the district judge indicated on more than one occasion in her judgment how, in her
view, the husband had not been wholly frank with the court on certain matters, I do not
pay regard to this additional limited evidence.

In regard to his income, the husband produced a letter dated 16 March 1998 from
Thwaites Blackwell Bailey & Co, his accountants, stating that whilst the original P11D
form for the year ending 5 April 1997 had shown as to credit cards payments a gross
amount of £11,507 as being before 'value vouchers and payments made using credit
cards or tokens’, this had been the figure for the total amount spent during the year on
the company Barclaycard. Of this total figure, £6980 was paid on behalf of the
company’s legitimate expenses, and the balance of £4527 constituted private
expenditure of the husband. This latter amount, however, had been made good by the
husband’s parents to the company since they had agreed that the sum of £4527 could
be set off against their loan account with the company. In fact the district judge was
aware of this and in her judgment recorded that particular support which had been
given to the husband by his parents,

It followed from this, said Mr Le Grice, that the amount of £11,507 was not to be
treated as of any benefit to the husband. It was also pointed out that for that year the
amounts for entertainment and teiephone respectively, £2971 and £733, were merely
records of actual payments made on behalf of the company and should not be treated
as taxable income.

A document exhibited to the letter of 16 March 1998 shows the husband currently
earning a gross salary, in the round, of £58,000 including benefits in kind of £6704,
providing a net income for income tax purposes of
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£42,812, with actual income paid to the husband of £36,108.60 pa. That is his net
income for income tax purposes, less the value of benefits in kind of £6704.

As I have said, the husband’s regular net salary was referred to by the district judge
as £3039 per month. Mr Le Grice accepted that of course there must be some personal
benefit deriving from the use of the car, credit card, telephone bills and so forth, but he
maintained they are limited and that, in any event, the true picture to which I have
made reference in the recent figures was not put before the district judge, in particular
in regard to P11D figures, and that the proper figure to be taken account of for those
purposes was some £7000 to £8000 or thereabouts.

Through no fault of the district judge, it appears that there was this minor error in the
regard to the figures being made wholly clear, and I will come back to the relevance of
this when I consider the husband’s appeal against the award.

There is one further matter on the income side which has occurred since the matter
was before the district judge, which has some significant bearing on the income side.
Mr Burrow senior, the husband’s father, has recently died. He leaves a widow. In a
letter written by Gordon Dadds, solicitors on behalf of the husband, to Collyer-Bristow,
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solicitors on behalf of the wife, dated 16 March 1998, an explanation is given as to what
will now happen to the income which Mr Burrow senior would otherwise have been
receiving from the company and arising from his involvement in the company as a non-
executive chairman.

First, the £10,000 salary which he was entitled to receive will cease. This was not, for
special reasons, paid in the year ending 31 March 1996 but was paid in full thereafter.
So the company will be saved from making that annual payment. Mr Burrow senior also
received dividends from his holding of gold - that is D ~ company shares, as well as C
company shares. The gold D shares pay a dividend regardless of the company’s profit
performance. For the year ending 31 March 1996 a dividend was paid of £8631 pa. The
dividend paid on the C shares is dependent on the performance of the company, and for
the year ending 31 March 1996 a dividend of £3896 was paid on these shares. One half
of these dividends will cease to be paid as of March 1999 since the C and D shares will
be converted to A shares at the end of March 1999 and, as at that date, Mrs Burrow
senior, as Mr Burrow senior’s widow, will be entitled to receive 50% of those dividends.

I was told that Mrs Burrow senior will also receive an annuity of £17,000 ba gross,
which I was further told will expire in 3 years’ time. So whilst the company will have a
reduced annual commitment as a result of the cessation of the salary and dividends in
the way I have indicated, bearing in mind of course that the dividends will be reduced
by 50% and that that reduction will take place in March 1999, Messrs Gordon Dadds
have made the point that Mrs Burrow senior cannot be expected to be in a position to
provide the financial support for the husband of the type formerly received from
his father.

One other evidential matter was raised by Mr Le Grice. He said that he had been told
by the husband that in fact the annual premium of £165 per month which the husband
has undertaken to pay in respect of the whole life policy number 3908 has in fact
always been paid on his behalf by the company. This does not appear to be the
evidence which was led before the district judge, the hushand seemingly having
indicated that he paid this
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premium. Mr Le Grice then took instructions from the husband’s accountant over the
telephone and confirmed that, on the face of it, it appeared that this payment by the
company should have been disclosed on the husband’s P11D. This had not been done.
Mr Le Grice said that there might be a means whereby provision under this policy could
be varied such that the wife and children would be unaffected but the policy would
become a pension policy within the company scheme, so that the company could on its
own behalf properly pay the premiums due. The matter was left in that way. I say no
more about this save to say that the husband has undertaken to have the premium
paid.

The capital award

Mr Le Grice attacked the figure of £349,500 as the amount which the wife should have
for buying and moving to a new home and buying a new car. He had argued before the
district judge that the proper sum for the acquisition of the house was £260,000. There
was a deluge of particulars of properties put before the district judge by both parties as
to suitable accommodation for the wife and the two children. The district judge
considered carefully the needs of the wife in terms of size of property in the Harpenden
area to which she wished to move and which was appropriate. The district judge
determined that the prime cost of a property to fulfil the wife’s needs would be
£315,000.

She then went on to consider the appropriate sum to award the wife for the costs of
moving to such a property. She took this figure at £17,500. The wife had sought
£22,000. The figure awarded was required to cover, in addition to removal costs,
replacement of certain furniture which was needed and is listed, as well as curtains and
carpets and any other incidental minor works on the property as might be required. The
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district judge took the figure of £17,500 pointing out in particular that the wife did not
now have the facility of a *handyman’ around the house in the form of the husband to
carry out necessary minor building work. Mr Le Grice submits that the figure of £17,500
is too high. He maintains that the correct award under this head should have been
£10,000. The husband also relied on the fact that £10,000 was a sum which Mrs

Leach had had to spend on moving into her new home where he now lives,

I do not know the extent to which there were demands on incidental expenses on Mrs
Leach’s move, but I do not think for one moment that I could possibly interfere in the
district judge’s discretion in assessing the figure at £17,500. The district judge heard
detailed evidence as to this latter figure, and the figure itself seems to me to be
appropriately within such reasonable sum as the wife would need for the particular
items to which I have referred.

As to a car, the wife has much driving to do with the children with all the inevitable
ferrying around of them that is necessary. The husband formerly drove a Porsche. He
now drives a Land Rover Discovery. Mr Le Grice maintains that I should vary the district
judge’s order from £17,000 to one of £10,000 on the basis that a reputable secondhand
car for the family could be acquired for this sum. Once again, I am of the view that 1
would not be justified in interfering with the figure which the district judge has reached.
It seems to me to be well within the discretionary amount. I do not intend to interfere
with it and I do not do so.

[1999] 1 FLR 519

As to the amount required for the purchase of the house for the wife and two
children, Mr Le Grice, in the light of the agreed uplift of the value of 51 Parkgate
Crescent and the housing market more generally, did not before me strongly challenge
the figure of £315,000 as the appropriate sum for the acquisition of a property for the
wife. I think that was a reasonable and proper approach. In any event, 1 consider that
on the evidence before me that that is the appropriate figure. I should also point out
that notwithstanding the increase in value, as agreed, of the former matrimonial home,
Mr Carden on behalf of the wife did not pursue any cross-appeal for an increase in the
figure sought by his client and awarded by the district judge of £315,000. In my view,
the sum of £349,500 properly reflects the needs and reasonable requirements of the
wife. I turn in a moment to consider the amount of that sum in regard to the point
raised by Mr Le Grice as to what he maintains is the husband’s quite serious illiquidity
in terms of cash in the context of that award.

The husband contends that in the award she made the district judge inappropriately
reflected the fact that the majority of the husband’s shareholding in AJW came by
inheritance, and that the district judge was wrong to hold that this factor warranted no
particular emphasis. The district judge certainly made reference to this factor when she
was considering the specific relevance in the context of the earmarking of pension fund
and in fact she recorded the husband’s submission that she should weigh in the balance
the fact that a substantial percentage of his shareholding in AJW was gifted by his
father. It is to be noted that there was a 51% shareholding which came from his father,
the husband having acquired {no doubt with some adverse financial impact on his and
the wife's way of life} his remaining shares by way of purchase in the early years of the
marriage.

As to the question of liquidity, I have dealt with the various values as found by the
district judge or agreed between the parties. If one does some mathematics on the
order made by the district judge it appears to me that the following emerges. The wife
under the district judge’s order in capital terms received or obtained the following: from
the proceeds of sale of 51 Parkgate Crescent, £349,500; 46a The Park £34,750; from
the value of her building society shares, £2630. If one adds those together, that comes
to £386,880. She would further have the benefit of the whole life policy 3908 with a
present surrender value of £21,260 but, as I come to in a moment, she will need that
as protection against the husband’s premature death.

The husband’s position is as follows: he has the Welsh cottage, agreed value of
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£50,000; the Abbey Life mortgage pclicy, surrender value of £9437; the Legal &
General policies, surrender value £31,029; the valuation of his shares in AJW at
£275,000; his Halifax shares, £1990. If one adds those together, that comes to
£367,456. 1 bear in mind that there has to be a reduction, which I have allowed for, of
£5000 liability which the husband has accepted in regard to the overdraft on the joint
account which he says he will pay off. The district judge alsoc had to consider the
question of the liability which the husband said he had to his company in the sum of
£25,000 for works carried out by the company on his property. The district judge dealt
with this at p 90 of her judgment, pointing out that the husband said he would have to
repay it to the company. The district judge then indicated that the private payment in
fact made by AIW was not disclosed either voluntarily to the Inland Revenue or
uncovered in an Inland Revenue
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investigation which the Inland Revenue had made in regard to the company some 18
months or 2 years ago. The district judge was extremely sceptical as to whether the
husband would in fact be repaying it to the company in the particular circumstances to
which I have made reference, and she did not bring it into account and, for reasons
which she then gave, neither do L.

I have not brought into consideration here the Abbey Life pension policies, valued
currently at some £277,000, and under the district judge’s order they were to be split
50/50. If one, for present purposes, leaves them out, then what the figures show in the
approach I have adopted is that the wife, as I have said, has assets of a little under
£390,000; the husband has the figure I have indicated of £367,456. That is on the
basis that one does not bring into account the sums held within the pension policy. If
one adds to that the £50,000 or thereabouts which the husband is likely now to receive
consequent on the sale of the former matrimonial home, that then brings him up to
somewhat over £400,000, a little bit in excess of the wife’s total. On the other hand, I
bear in mind that he has substantial liabilities for costs. These are running in excess of
£70,000 and will be more because that was the stage which had been reached some 2
days before the conclusion of the hearing before the district judge. The husband
indicated he had made borrowings I think of £14,000 from his family as a contribution
towards those costs.

But if one looks at the liquidity position and bears in mind the £50,000 which will
come to the husband from the sale of the former matrimonial home, the availability of
the Abbey Life mortgage policy of nearly £10,000 as its surrender value, and likewise
the Legal & General policies of just over £30,000, one is looking at some £90,000 or
thereabouts which will be available for him were he to need to find substantial sums by
way of liquidity. If one looks at the wife’s position, she is going to need just under
£350,000 that she is to receive from the proceeds of sale of 51 Parkgate Crescent, to
provide herself with a home and car, and she has limited liquidity indeed outside of
that. I have indicated that she should retain policy 3908 but that is for longer term
security.

For these reasons, 1 see no reason for interfering with the district judge’s order on
the grounds of the liquidity point as raised by Mr Le Grice. I also bear in mind that the
pension fund in the context of liquidity is not a material consideration at this stage. I
also bear in mind that although the husband may not retire until he is 60 or 65, or
indeed beyond, at that stage not only is the payment of the pension fund likely to be
triggered but, on the other hand, when he does require it, it may well be that the
company will be sold and he will find himself in a strong liquidity position at a time
when it may well be that his earned income comes to an end.

I turn now to the pension provision. The effect of the earmarking order of the district
judge was to provide on a 50/50 basis all benefits due to the husband under his
company pension plan, currently of an overall value of nearly £270,0600. The district
judge formed the view that this had been a marriage which had operated as ‘a joint
enterprise of sharing and equality’. Accordingly, she held that sharing the pension fund
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should be in like proportion.

It is helpful if T deal first with what appears to have been something of a
misunderstanding which may have arisen. Both counsel confirmed to me that at the
hearing before the district judge Mr Carden had been under the

[1999] T FLR 521

impression that the husband was able on retirement to commute a maximum of one-
third of the pension fund into capital payable to himself free of tax. Mr Carden had
asked the district judge, in exercising her powers on behalf of the wife, under ss 258
and 25C to earmark 75% of that sum to the wife on the basis that the order made
against the trustees should further ensure that the husband commuted that full capital
sum available at the earliest possible stage consequent upon retirement, with the wife’s
share thereupon being paid to her. In fact the true position as to the fraction of the
total which the husband could commute was one-quarter, not one-third. Mr Carden was
thus in effect asking that 75% of that capital sum should be paid to the wife in the
circumstances indicated.

The district judge gave her reserved judgment on 12 November 1997 when neither
counsel was able to be present. In that reserved judgment the district judge ordered
that there should be a 50% split of the pension fund between the parties. At the
conclusion of her judgment, Mr Levison, the solicitor appearing on behalf of the wife,
sought clarification as to the extent to which, if at all, the district judge intended to
earmark that part of the pension fund which remained after the maximum capital
element had been commuted. I refer to this latter part as the annuity fund. The record
of the exchanges which then took place is set out in the bundle. At the conclusion the
district judge said (at p 110):

‘My intention is that they both share equally in the pension benefits, because it
seems to me, as I have already said, that this is a marriage in which that was the
plan and that was what in fact happened between these two parties. In that I have
no doubt about that despite the submission. I understand that you [are] not coming
to court prepared toc argue this point but my intention quite clearly from my
judgment is for them to share equally and therefore I intended to earmark an
element of the pension income also in the way you say in order to achieve a 2 and
Y2 division of the assets. 50% pension fund is to be shared 50:50. Now that is my
plan. If as a result of the way I have phrased it the result that I have in fact
produced is not 50:50, that is not what I intended. And to that extent therefore the
judgment that I have given must be varied if you like or thought about afresh so
that you reflect that 50% division by me, half each. That is what I want to achieve
in relation to the pension. So far as other capital assets are concerned they add to
up [there] is a disparity on that, adding in the pension [there] is still a slight
disparity although it is less marked because the pension assets are substantial but
overall [there] is still a slight disparity in the husband’s favour to reflect the fact
that he is not going to get, in particular, his £275,000 out of A. J. Willson until
some years ahead whereas the wife is going to get [the] money immediately and
[there] is to some extent some flexibility in hands to use that money that she in
fact gets, perhaps in a slightly different way that my order envisages and the
husband does not have anything like that flexibility. That was my intention. If I
have now achieved a result which does not reflect that intention then I want you to
clearly understand that that should be varied.’

It was agreed that counsel would draft the order and consequent upon that the
guestion of costs would be stood over to come back for argument by
{1999] 1 FLR 522

counsel on 18 December 1997, Following this hearing the order was duly drawn and
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approved by the district judge in the form that I have indicated, namely that in addition
to 50% of the maximum commutable sum the wife would receive 50% of the annuity
fund as and when paid and as and when otherwise payable to the husband under the
remaining balance of the pension scheme. As I have stated, the fund available to
provide the annuity did not amount to two-thirds of the total funds as had been thought
at the substantive hearing before the district judge but was in fact three-quarters.

Mr Le Grice objects to the making of any order in favour of the wife against any part
of the pension fund. Mr Carden, whilst conceding that he had not invited the district
judge to earmark any part of the annuity fund in favour of the wife, contended that, in
the light of the judge’s finding that the marriage was a joint enterprise of sharing and
equality, the district judge’s order should stand.

I start by considering separately the two different elements which constitute the
pension fund, namely the annuity or income fund and the capital fund. As to the
making of the order against an annuity income fund, Singer J gave thorough
consideration to the circumstances in which such an order should be made in his
judgment in the case of T v T (Financial Relief: Pensions) [1998] 1 FLR 1072, This
judgment was handed down on 25 February 1998 so the district judge did not have the
benefit of being referred to it. I was told that this is the only judgment so far available
which considers the impact of the new s 25 pension provisions. In that case it was
argued on behalf of the wife that the provisions of ss 25B, 25C and 25D of the
Matrimonial Causes Act 1973, as amended, showed an intention on the part of the
legislator to require, not just to enable, a spouse - in that case also a wife whose
financial provision was under consideration - to be compensated for the potential loss
of pension benefits. At 1083H-1985D of his judgment, Singer J said, in respect of this
proposition which had been advanced by Mr Rippon on behalf of the wife:

‘Mr Rippon’s proposition, if applied to every case where an obligation to consider
pension benefits arises under s 25B(1}, would have the effect of turning on its head
the court’s established approach under s 25. For if compensation were the norm, or
even as he might contend mandatory, the provision to be made from pensions
would be considered uniquely as a matter of right and entitlement, and thus take
control of the conventional discretionary exercise. If the court must first (or for that
matter last) evaluate one spouse’s pension “entitlement” from the other, and
compensate for its loss, the pragmatic blend and balance between available
resources and present and future requirements so often arduously and
imaginatively struck would be dislocated by the special treatment thus afforded
pension contributions.

I conclude unhesitatingly against Mr Rippon’s proposition, while recognising that
there may and in all likelihood will be cases where the circumstances justify such
prominence to pension rights that the s 25 result may equate with whatever
outcome “entitlement” could bring.

In my view the terms of the statute drive me to that conclusion.

Thus T observe from the provisions of s 25B(1):

"(1) The matters to which the court is to have regard under s 25(2) above
include—
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(a} in the case of paragraph (a), any benefits under a pension
scheme which a party to the marriage has or is likely to have,
and

(b) in the case of paragraph (b), any benefits under a pension
scheme which, by reason of the dissolution or annulment of the
marriage, a party to the marriage will lose the chance of
acquiring,
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and, accordingly, in relation to benefits under a pension scheme, section
25(2)(a) above shall have effect as if ‘in the foreseeable future’ were
omitted”

that the considerations there imported into the pre-existing s 25(2) are to be
“included” amongst those matters to which the court is enjoined “in particular” to
“have regard”. That instruction is thus uniformly rather than disjunctively and
discriminatorily applied.

Section 25B{2} provides:

"In any proceedings for a financial order under section 23 above in a case
where a party to the marriage has, or is likely to have, any benefit under a
pension scheme, the court shall, in addition to considering any other matter
which it is required to consider apart from this subsection, consider—

(a) whether, having regard to any matter to which it is required to have
regard in the proceedings by virtue of subsection (1) above, such an
order (whether deferred or not) should be made, and

(b) where the court determines to make such an order, how the terms of the
order should be affected, having regard to any such matter.”

What the court accordingly is obliged to do pursuant to that provision, whenever
fn a case there are pension benefits, is first to consider in accordance with general
principles (including those introduced by the preceding subsection) whether an
order for periodical payments, secured provision or a lump should be made in
favour of the applicant spouse. Next, the court must consider how pension
considerations “should affect” the terms of the order it would otherwise make.

In my judgment, that formulation in no way precludes the court from giving the
answer "not at all” to the guestion “how should the order be affected?”. I am unable
to read into these provisions any requirement to give effect to pension
considerations such as would necessarily be implicit in an entittement-driven
system of pension-loss compensation.

This is underlined by the structure of the rest of s 25B, which continues by subss
(3) and (4):

"(3) The following provisions apply where, having regard to any benefits
under a pension scheme, the court determines to make an order under
section 23 above.

(4) To the extent to which the order is made having regard to any benefits
under a pension scheme, the order may require the trustees or
managers of the pension scheme in question, if at any time any payment
in respect of any benefits under the scheme becomes due to the party
with pension rights, to make a payment for the benefit of the other
party.”
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That wording is entirely consistent with the court, having first performed the duty
to have regard to pension considerations as part of the balancing function, then
exercising the discretion not to impose requirements on the pension providers.

The language of the core provisions is therefore discretionary only to the extent
of what is to be considered, and that the context of that consideration is s 25(2),
but is clearly permissive rather than mandatory as to the exercise of powers
provided. If the parliamentary intention had been to require compensation for
perceived pension loss, then the requirement to compensate could and I therefore
assume would have been clearly formulated as a strict liability duty, rather than as
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a power to be exercised (if at all) upon a discretionary evaluation of indiscriminately
listed factors.’

Singer ] then went on to refer to the submission that the order which had been made
earmarking a proportion of income to the wife from the husband’s annuity fund could
not terminate on a wife’s remarriage. At 1085E, Singer ] said this:

‘Next Mr Rippon submitted that the orders which can be made against pension
providers are distinct from the other pre-existing orders that can be made under s
23, and that one consequence of this is that an earmarking maintenance order
would not terminate on a wife's remarriage. 1 regard this submission as
unsustainable. It is clear, for instance, from s 25B(2) and (3) that “the order” there
referred to is a “financial provision order under section 23", rather than any new or
distinct species. And s 25D (which for this purpose I need not set out in full) makes
supplementary provision in relation to “an order made under section 23 above by
virtue of section 258 or section 25C".

Thus the ordinary consequence of s 28 of the 1973 Act applies to a periodical
payments order directed to pension providers as to a conventional order against the
paying spouse, that it continues subject to variation during the payer’s lifetime until
death or remarriage of the recipient.’

Singer J further considered a submission made on behalf of the wife that from the
date when the husband began to draw his pension he should order that the trustees
pay the wife a proportion of his pension calculated to reflect the period of the marriage
over which the pension was earned. At 1086D, Singer J said this:

‘What was ultimately suggested was that [ might think it appropriate to order that
from the date when [the husband] commences to draw that pension and (as I
conclude would be the effect of the statute) during joint lives until [the wife's]
remarriage (but subject meanwhile to variation whether before or after payment
commences) the bank A trustees should pay [the wife] a proportion of his pension
to reflect the duration of the marriage by reference to the period over which the
pension was earned. Thus, of his roughly 25 years’ service with bank A he was
married for 15, and so it is suggested a deferred order for payment of half of three-
fifths of the pension should be made. This works out at 30%, which percentage
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shoutd be applied (it is argued) the uncommuted equivalent of the pension payable
net of tax.

To that suggestion there seemed to me [to] be at least the following objections:

(a) Although this is admittedly not a clean break case [the wife’s] potential
maintenance dependence on [the husband] may prove to be life-long,
nevertheless, it is impossible (unless I adopt the compensatory approach
in this case) now to predict what on ordinary principles may be the
guantum of that maintenance when [the husband] reaches 60 in 2011,
having regard to whatever may be relevant changes of circumstance on
either side. Of these, the earlier remarriage or death of [the wife] would
be only the most conclusive.

(b) In any event, 2011 is the notional date, for as already observed it is
open to [the husband] to delay taking his pension for up to a further 15
years. Over this power of election the court has no control for (as I
construe the provisions) the court can only earmark payments which
become due under the scheme, but has no power to interfere in when
that is to be.

(c) In that and indeed in many other circumstances either [the husband or
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the wife] can apply as often as they may be advised to do so to vary the
order even before it comes into effect, whenever that is. The scope for
what may prove to be pointless expenditure of costs and of time, not
least the court’s, meanwhile is therefore open-ended.

(d) If no earmarking order is made now, the court will be in just as effective
a position jurisdictionally, and far better informed as to the then relevant
circumstance, if consideration of the quantum and form of the
appropriate periodical payments order is left for determination close to
or at the time [the husband] takes his pension, That is if, indeed, [the
wife] is still the recipient of a substantive order at that stage.

{e) To make a deferred order now would at the very least subject the parties
to the likelihood of further controversy when it takes effect, as the
conventional periodical payments order (if I assume one is still running)
will in any event need to be adjusted in the light of the effective
commencement of the earmarking order.

(f) There are currently no reasonable grounds for supposing that [the
husband] would not meet an appropriate periodical payments order, if
applicable, from his pension receipts after retirement. There is thus no
reason now to require the pension providers to make payments for him
in the future. And even if these suppositions are proved wrong, there is
no reason to suppose that the pension providers will be then any less
susceptible to an earmarking order than they are now.

I can therefore see no advantage in directing an order for deferred periodical
payments at bank A's pension providers, but for a number of potential pitfalls,
disadvantages, complications and distractions were I to do so.’

Singer J then turned to consider the guestion of whether he should order additional
provision for the wife in order to compensate her for the potential loss of the widow’s
pension that she would have received if her husband had
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predeceased her after starting drawing his pension. Various arguments were developed
as to the methods of calculation of that. At 1088C Singer ] said this:

‘Whether, having regard to all the s 25 factors and the distribution of the available
capital at which I have already arrived, [the wife] should receive further
compensation for the potential loss of widow's rights after [the husband's)
retirement can be better judged in my view if one puts the issue into practical
context. Mr Bernstein agreed readily and without demur (and so did Mr Ferguson
ultimately but after expressing the understandable sensations of anathema an
actuary would experience at so impure and simplistic an approach) that it was not
unrealistic to put the guestion into perspective as follows.

From life expectancy tables it can be seen that [the wife] might expect to outlive
[the husband] by 4 years after his assumed death in 28 years at the age of 74.
Viewed in this light I am asked to fix a sum certain to be payable in 13 years’ time
to reflect what is only a potential loss (if the life tables indeed predict accurately) of
what 4 years’ worth of widow’s pension starting at 2025 or 2026 might amount to.
Meanwhile, quite apart from the lottery of mortality, [the wife] might remarry so
that her maintenance as such may no longer be a charge on [the husband] at the
time of his death.

I decline to make [the husband] pay the price of this element of [the wife’s]
potential pension loss, whether now or in 2011, in the context of this case and
having regard to the impact of the provision upon which I have thus far fixed. There
may be cases where a wife establishes that she is entitled to invite the court to
compensate her for such a loss, irrespective of and perhaps on top of other
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considerations, but I am unpersuaded that this is such a case. Far more fairly, and
by no means at the cost of introducing any greater element of uncertainty, it would
be open to [the wife] if she remains dependent upon [the husband] at his post-
retirement death then and in the light of then prevailing circumstances to raise
claims against his estate. No one suggests that as part of my order I should
disqualify her from pursuing such a claim.’

Then, as to his death before retirement, the court was prepared in that case to
provide some protection provision for the wife. Singer J set out then his reasons for so
doing.

In this case, were the husband to die in service the death benefits of four times the
salary on his death would be available. As I have indicated, Singer J made provision for
this in the case of T v T above cited. In the instant case provision has not been sought
by Mr Carden against the eventuality of the husband dying in service and the wife not
being able to pursue any benefits then payable because such did not fall into the
husband’s estate through the husband, for example, having nominated them away. In
fact provision has already been made for the wife and the children through policy
number 3908 in the event of the husband’s death in service and that policy in such
eventuality, I am told, would make substantial provision. Mr Carden has accordingly
protected the wife’s position in this regard by requiring an undertaking from the
husband to ensure the premiums are duly paid. I have already referred to that. Also I
bear in mind that the wife’s claim against the husband’s estate is also reserved.

[1999] 1 FLR 527

In regard to the annuity fund, Mr Carden contends that although he did not
specifically seek from the district judge any order against the trustees in regard to that
fund, the district judge in her findings made the appropriate order. I do not agree with
Mr Carden as to this. I bear in mind very much the points which Singer 1 made in
regard to the disadvantages that can arise where an earmarking order is made against
an annuity fund well before any sums can be expected to become payable under it. The
husband in this case may not retire for another 15 years or more. It is difficult to
predict with any reliability what may be the quantum of periodical payments which it
may be appropriate for the husband to pay to the wife at the end of such period.
Furthermore, it will always be open to either party to make further application to vary
the periodical payments order and the court will then be in at least as effective a
position as it now is to make the appropriate order with up to date information and
detail before it. Also, as and when the husband receives his annuity, then if the wife
has not remarried and still has an entitlement to periodical payments from him, the
sum which the husband receives by way of annuity will of course be taken into account
as and when any assessment of the correct periodical payments order is made.

Finally, I would add that if the husband were to be minded not to make a payment of
due periodical payments owing after commencement of the payment of the annuity,
then the wife will be entitled to obtain, if appropriate, against the trustees an order
under the Attachment of Earnings Act 1971.

Mr Carden argued, in accepting these points, that the Act envisaged that this was
now an entitlement of the wife as her contribution to a marriage which had operated, as
the district judge said, as a joint enterprise of sharing and equality, and she was
therefore entitled to obtain a share of that annuity. In my view, and for the reasons
fully stated by Singer J (which I have read at some length) I reject the concept of an
entitlement in the sense of some accrued right required by one spouse against the
other spouse’s pension fund. As Singer ] pointed out, there is no statutory provision
that raises any such entitlement and in my view the court in determining whether to
make an earmarking award and the amount, if any, thereof should exercise its
discretion under the well known established criteria arising under s 25 of Matrimonial
Causes Act 1973 as amended.

Adopting this approach and having regard to disadvantages in making an order
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against the annuity in the present case with no perceivable advantage, I accordingly do
not consider the district judge was justified in making the earmarking order against the
annuity fund. I again emphasise that the district judge did not have available to her the
full and helpful consideration of these matters as now appears in Singer J's detailed
judgment. Furthermore, in the way the matter progressed, through nobody’'s fault, the
distinction between the two funds and the different considerations that may play on
them became somewhat blurred and were not developed as fully before the district
judge as they have been before me. For these reasons, I allow the husband’s appeal in
regard to that part of the order by removing all provision relating to the annuity fund. It
follows that I strike out para 6 of the district judge’s order.

Turning now to the order made by the district judge against the trustees in regard to
the capital fund, different considerations, in my view, apply. Although the entire
pension fund has been built up substantially during the
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parties’ lives together, it is the capital element only which can be paid out as such. 1
have already covered the quite different route which payment under the annuity fund
must follow. Furthermore, any later remarriage by the wife will not of itself terminate
any earmarking order against this part of the fund. As to the husband’s pension
provisions, the district judge pointed out that contributions made on behalf of the
husband to the fund during the marriage had been ‘very substantial’ ~ £145,000 being
paid in one 5-year period alone.

The district judge went on to say that those moneys would otherwise have been
available to the family in that if they had not been spent on the pension scheme the
wife would have shared the benefit of them either in the form of joint savings or
perhaps through expenditure on capital assets such as the house or some other item of
value. The district judge pointed out that if the parties had remained married the wife
would have shared in the future capital pension benefits which the husband would have
ultimately obtained. She referred to the wife’s uncontradicted evidence that she had
been discouraged in years past from setting up her own pension plan because it was
understood and chatted about between herself and the husband that she would
participate in benefits from his plan.

The district judge went on to hold that this wife was exactly the sort of wife whom the
legislature must have had in mind when the new pension provisions were formulated,
saying that she has no regular employment, has no pension provision, is 49 and
enjoyed a long marriage with two children. She continued to work until shortly before
the first child was born and then carried on working part-time intermittently, although
she had in fact worked full-time for a period of 8 months in 1994 when it was needed.

It was against this background, the wife also having brought money into the
marriage, that the district judge said that she saw no reason why the joint enterprise
which she found existed between them, sharing and equality, should not operate so far
as the pension fund was concerned. As to this latter point, 1 would add that in April
1978 the husband bought his first shares in the company using the savings which had
certainly been contributed to by the wife and they appeared to be joint savings. Then
during the 1980s the husband bought more shares in the company, acquiring a further
51% through his father’s gift in the way I have indicated.

Mr Le Grice on behalf of the husband quite properly made the point that it might well
be that the husband would start up some other pension fund now in which his wife
would have no interest. He said that to make clear that any future contributions made
by him to another pension fund should not be seen as some covert action by him to
avoid his commitment under the present pension fund. In my view, the husband must
be entitled to take this course. This would therefore mean that no further contributions
would be made to this pension fund in future. However, the current fund does at least
reflect the wife's contribution while the parties were living together.

Mr Le Grice argues that any provision from this capital fund is beyond the wife’s
needs and reasonable requirements. He maintains that to leave the 50% order

http://www jordansonlineservices.co.uk/NXT/gateway. dlIl/FLR/FLRX3/%201999%20... 19/09/2005



Page 19 of 24

earmarked against this fund by the district judge involves only an arithmetical approach
and is not a proper exercise of the s 25 principles. Mr Le Grice argues that such an
award constitutes an inappropriate liquid additional sum by way of future award to the
wife. I disagree. In my view, this award against the capital in the fund does reflect the
wife’s contribution
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both within the family and in the building up of the family assets. It is that contribution
for which she is entitled to obtain recompense.

Mr Le Grice argues that this is the husband’s family business and his contribution by
his inheritance of a controlling part of it far outweighs any contribution by the wife. I
note this. I bear in mind that that contribution cannot be regarded as unimportant but I
bear in mind that no other member of the family is involved in this business; the wife
contributed to the purchase of certain of the shareholding, and his receipt of 51% of the
shareholding of his father cannot be described as an active or fully active contribution
on his part.

Furthermore, I bear in mind that by the time the wife reaches her sixtieth birthday or
beyond, she may need further capital, whether it be by way of contribution to the
wedding of either of the girls, or both of them, or as a result of acquiring some
particular item. I bear in mind also that the district judge did not award any spare
capital to the wife, and after the new house and car had been obtained by her she
would have no liquidity to speak of, yet at about the time when he retires the husband
is likely to sell his company and that of itself should provide him with substantial
capital.

Finally, I would add that in acknowledging the wife’s overall contribution to the
marriage 1 do not consider there is an inconsistency in trying to earmark any claim by
her at this stage against the annuity fund whilst permitting her at this stage to maintain
a claim against one half of the capital fund. In this case I regard the annuity fund as
available to provide for the parties’ income needs as and when that annuity income is
required. The husband will, as I have explained, be required to take such moneys as he
may receive from the annuity fund into account as and when he has to meet such
claims as the wife may later have against him by way of periodical payments. On the
other hand, as to the capital fund, I regard the earmarking of 50% of that fund which
the district judge made in the wife’'s favour was reflecting appropriately her contribution
on the particular facts of this marriage.

Furthermore, had the marriage survived, she would have enjoyed the benefit from
that capital fund as and when the parties were together. The capital fund is one-qguarter
of the value of the total fund and so the share earmarked for her constitutes one-eighth
of the total fund. Of course I bear in mind what I have said about the annuity fund and
the wife's entitlement in certain circumstances to reap the benefit of part of that.

I also bear in mind that because of the current limited liquidity available to the
parties the husband is not in a position to pay a sum of money now to compensate the
wife for loss of her benefit under moneys received by him in future from his pension
fund.

I also bear in mind that by s 31(2)(dd) of the 1973 Act as varied, the obligation to
pay that sum in the future may be varied in amount, discharged or temporarily
suspended. Nevertheless, I think, for the reasons I have given and because of the
wife's contribution in particular, that the earmarking order which the district judge
made against the capital fund should stand. It follows from that, therefore, that I do
not allow the husband’s appeal against the order made under para 4.

As to periodical payments, the husband further appeals against the amount of the
periodical payments order made by the district judge in favour of the wife of £1216.67
per calendar month. He maintains this latter figure should be substantially reduced. I
turn to the district judge’s finding. The district

[1999] 1 FLR 530

http://www jordansonlineservices.co.uk/NXT/gateway. dll/FLR/FLRX3/%201999%20... 19/09/2005



Page 20 of 24

judge considered the detailed list of outgoings prepared by the parties and in those
circumstances decided the needs and requirements of each of them. Having done that,
she then determined what the wife's reasonable needs were by way of income for
herself and the two children. Having carried out a careful exercise paying due regard to
the s 25 criteria, the district judge went on to consider whether the husband was able
to meet the figure needed and, having determined that he was, she made the order in
guestion.

The district judge calculated the periodical payments in the following way: there were
lists of outgoings broken down under some 68 different heads for the husband on the
one hand and the wife and the two children on the other. The husband stated that he
needed for himself £39,700 pa. This sum will be reduced to about £29,500 pa on the
figures advanced in his schedule as and when the payment of £10,200 pa on the
mortgage outstanding on the former matrimonial home shortly comes to an end on the
disposal of the property. The wife put her outgoings at £31,608. The district judge
heard oral evidence about these items and came to the conclusion that both parties
could trim their budgets somewhat.

Having myself looked at the figures, this seems to me to have been a proper and
sensible approach. Having considered the detailed schedule of arguments prepared by
the parties, the district judge held that the wife needed £2446 per month by way of
support and maintenance for herself and the two children. The district judge found the
wife’s net income to be £386 per month, being a combination of £283 per month, her
earnings, plus child benefits of £103 per month. Accordingly, her requirements from the
husband for herseif and the two children amounted to a further £2050 per month
which, when her income is brought in and added to it, brings her approximately to the
total sum required of £2446 a month. The sum was then made up of £10,000 pa or
£833.33 per calendar month paid to the children, plus a further £14,600 or £1612.67
per calendar month to be paid to the wife. Indeed, that is the amount of the order.

Mr Le Grice attacks this award on the basis that it is substantially too high. First, he
maintains that the wife should trim her outgoings somewhat more than the district
judge considered was appropriate. Secondly, he says that with effect from at least
October or November in 1998 the wife should be deemed to have an income of £600
per calendar month, just over £300 per calendar month up on what she is currently
earning, which she should be able to acquire through additional work. Thirdly, he says
the reality of the husband’s position is that the order leaves him virtually destitute of
income liquidity. Fourthly, Mr Le Grice maintains that the district judge had in any event
adopted the wrong approach by paying undue regard to funding coming into the
husband’s household through Mr Leach.

As to the wife trimming her outgoings, I have indicated that the district judge made a
reduction from the figures advanced by the wife. The district judge took the view that
both parties should trim their figures. She heard evidence about this, and I consider it
wholly inappropriate for me to interfere with the findings that the district judge made
on the wife’s reasonable needs and requirements for both herself and the children. On
the face of it, the outgoings that the district judge has allowed seem to me to be
entirely reasonable.

As to the wife's ability to improve her current earnings of £283 per calendar month -
that is both a gross and a net figure - the district judge
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gave a great deal of thoughtful consideration to this. At pp 6 and 7 of her judgment she
recorded the wife’s previous work experience and how recently she has worked and
continued to work part-time for Betty Barclay Fashion House in London, working on
collections part-time and spread over 6 months. She works, she says, for a hectic 32
days of the year. Her mother comes in to stay with the two children and help with them
over that period. The district judge pointed out that that work is well paid. Further, the
wife has begun a course in computer studies so as to lead on to her taking RSA
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examinations such that this should enable her to take part-time work locally in addition
to her Betty Barclay work. However, the district judge went on to point out that
although the wife’s earnings then may be somewhat higher, she would not then have
the security of paid holidays and sickness pay. The district judge considered the wife’s
second option, namely that of becoming a beauty therapist, but recorded that the wife
felt that this was something she should only embark on after further careful thought.
The district judge pointed out that the husband had conceded his initial contention that
the wife should work full-time, and it was common ground that the wife could not
obtain clerical work without computer skills and could, with the children living with her,
only work part-time.

The district judge then went on to say that in her view, after careful analysis of the
evidence, if and when the wife is equipped with her computer skills, it is nevertheless
not possible to ascertain what she will do and where she will work. The judge found, as
must be the case, that the wife's ability to obtain further work is hampered by the
children, Indeed, the younger girl, C, is still only 11. She would have the children at
home over much of the school holiday, and would largely have the care of the children
on a day-to-day basis, including weekends and school holidays.

The district judge considered carefully the husband’s contention that the wife should
be able to increase substantially her earnings. She went on to make her finding savying
that she rejected the submission that she should regard the wife as having an earning
capacity of £600 a month by November 1998, She said that on the evidence before her
it was wholly speculative to put a figure on the wife’s further earnings. She was
indicating that she would envisage the wife would have further earnings. No further
evidence was led before me, and the district judge stated in her judgment that the wife
had to obtain her further qualifications. But she did record a clear marker to the wife
that she cannot necessarily be maintained for life and that she is expected, in the not
so distant future, to obtain further remunerative employment.

In regard to the wife's commitments and in the light of the absence of current
qualifications, I am not prepared to interfere with the findings made by the district
judge. Accordingly, 1 cannot, on the evidence before me, satisfy myself as to the
earnings she is likely to have in the not so distant future. Nevertheless it is plain that
there will be further earnings.

Mr Le Grice produced a schedule showing that, on the basis that the husband’s net
salary received was £3039 per month, if one allowed for various deductions from that
of £890, including a payment to Mrs Leach of £613 being generally for the provision of
a home for him and a contribution by him to his bills, he was left with a net of about
£2150, and then to deduct from this amount the amount which the district judge has
ordered him to pay, he is left with only about £100 a month liquidity. This is, says Mr
le
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Grice, much too low a sum, even if one bears in mind that he does not need a house
and he has not responsibilities for Mrs Leach. She has means of her own, in addition to
having acquired the house in which the family now live. She has her own capital assets,
something of the order of just over £100,000 which no doubt can provide some income
to her.

Mr Le Grice submitted that if an order in a total of £1416 per month was made to the
wife in addition to the agreed order for the two children, this would be a little over £600
fess than what the district judge had ordered and would in the circumstances be
appropriate. Mr Le Grice said that there were two points that had to be borne in mind.
First, although there are benefits in kind to a limited extent, these are not in cash, and
cash is an essential issue in this case. Secondly, as it now transpires by more detailed
examination of P11D, a somewhat inflated impression must have been given to the
district judge in the light of the further figures that have been put before me. But I bear
in mind, in saying that, that the district judge was firmly aware of the fact that just
over £4000 that the husband had spent on the company credit card had in fact been
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reimbursed to the company by his parents. Nevertheless, Mr Le Grice emphasises those
two points.

Mr Carden counters this by saying that it is plain that the husband receives real
benefits from a company car. He shows no substantial outgoings for the car on his
expenditure schedule, whereas the wife has much more expensive commitments in this
regard, not least through servicing and depreciation of her car. Mr Carden also submits
there must be some benefits from payments under the company credit card, telephone
and so forth.

I take these points, but bear in mind what Mr Le Grice has also said, there was an
Inland Revenue investigation some 18 months to 2 vyears ago, and since then an
accountant has been specifically employed by the company at appropriate times to
check, inter alia, the expenditure; no doubt this will have an impact on such benefits
that the company pays out,

Mr Carden also said that one should look at the position in general terms. If one takes
the figures which he submitted to the district judge, namely that coming into the
household there is his monthly income of something of the order of £3350 and he has
included the benefits of the car and so forth in that; in addition there is £1250
maintenance coming by way of support from Mr Leach for the children, and that those
two figures added together produce a sum total of about £4600, then if the husband is
to pay the wife £2050 that leaves in his household some £2500 per month available for
the outgoings, whereas the wife will have about £2450 per month with which to pay her
outgoings.

Mr Le Grice submitted that in regard to this the district judge wrongly took into
account moneys coming into the household which emanated from Mr Leach and which
were directed towards the two children, even though these moneys no doubt are
directed somewhat in part to paying the outgoings on property in which the husband
and his new family now live. He submitted that the more practical approach that the
district judge took to the matching amounts coming into the two households was not
the appropriate manner in which to deal with this. Mrs Leach and her children should be
seen as separate and apart, and the husband is paying towards his occupation of the
home and his outgoings. I see the force of this argument. I also accept that the district
judge, through no fault of her own, may have had
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inappropriate figures put before her which misled her somewhat as to the amount of
the benefits in kind.

However, in fact there have more recently been changes which counterbalance, in my
view, these matters. I have pointed out how the company will benefit from not having
to pay the £10,000 pa to the husband’s father in circumstances where it is not
suggested that he had been carrying out any work for the company. Furthermore, in
March 1999 half of the dividends formerly paid to Mr Burrow senior will no longer be
paid out. On the basis of the 31 March 1996 figures, a sum of the order of £6000 on
the dividend side will therefore be no longer paid to the Burrow senior side of the
family. It must follow from this that the husband may benefit up to a sum gross of even
£16,000 pa as a result of this. Although 1 appreciate that so far as dividends are
concerned the position will not change until March 1999, however it is now apparent
that the sale of the matrimonial home can be expected to bring in £20,000 net more to
the husband than was anticipated and for that reason he will be that much better off
than the district judge had allowed for. This would itself provide some sort of cushion to
enable him to meet any immediate commitments pending a higher salary coming to
him as a result of his father’s death. I also bear in mind that before Mr Burrow senior’s
death occurred, the district judge had envisaged that the husband would be receiving
moderate increases in salary over the years.

As to the wife's position and Mr Le Grice’s contentions about this, it is clear from the
district judge’s judgment that she anticipated that towards the end of this vear the wife
would have obtained in addition to her Betty Barclay work some further part-time
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employment, that employment arising from the computer word processing qualification
that she is in the course of trying now to obtain. At p 65 in the bundle, which
constitutes the district judge’s judgment, she said this:

'[The wife's] plan now is to go along one of two lines. First, she has begun a course
in computer studies and will take her RSA Part I exam at Christmas. Assuming she
passes she will continue and complete her RSA intermediate exams in the Easter
term. If she passes she intends to get some kind of work. If she does not, she will
continue and re-take them in the summer. She has two options for work, either to
take part-time regular work for security and which might pay her a little bit of
holiday and sickness pay in addition, or to take temporary work and fit it in with
continuing work with Betty Barclay Fashion House. In that event of course her
earnings might be slightly higher, but she won't have the security of paid holidays
and sickness. She would intend at this juncture to take clerical work using her new-
found computer skills. Her second option is to embark upon a course of training to
become a beauty therapist, but she feels on her evidence that that is much more
nebulous, much more long term and that is something she will embark upon with
much more careful thought.’

At p 101 the district judge went on to say this:

‘In my judgment [there] is some merit on both sides but I am quite certain [there]
is more merit on the wife's. I reject the submission that I should regard the wife as
having an earning capacity of £600 per month by
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November 1998 which seems to me wholly speculative. If she is earning £600 a
month in November 1998, it may but may not, depending on the facts, be grounds
for some reduction in the periodical payments order but she may not be earning
those sums and it seems to me, I must take the wife's position as it is consistent
with the evidence.’

I have dealt with some aspects of the speculation that the district judge felt would be
involved if a figure was to be assessed. Other matters were raised, the question of the
availability of work in the Harpenden area on a part-time basis. That work is much in
demand and accordingly its availability is not fully clear. If there is no work available,
the wife might have to commute to London. This raises additional costs of travel, the
need for au pair and so forth. Furthermore, she has not yet obtained her full
qualifications.

Having given the matter careful thought, like the district judge, I can only say that it
is not possible to crystal-gaze to such an extent that one can see clearly the round
figure in net terms by which the wife should be able to increase her earnings. However,
I bear in mind that the order as it stands is one that should be reduced and the
husband can anticipate it being reduced in the not so distant future by the wife
obtaining further employment. Indeed the wife expects and can be expected to develop
her qualifications to find suitable further work in addition to Betty Barclay. She must
keep the husband informed about this and let him know immediately when she is in
such work. The figures should then be reflected in a downward variation also reflected
in part by such increases as the husband may receive from the company, inclusive of
any of those arising as a result of his father’s death in the way I have indicated.

On the evidence available, I, like the district judge, find that no reliable figure can be
made of that further increase of earnings that the wife should have. There are too
many imponderables. But, as I have said, as and when she should obtain further
employment - towards the end of the year and into the new year - then there must be
a downward variation. Indeed, I expect the parties to agree this in the light of the
figures then pertaining.
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One final matter arises and that relates to the division of proceeds of sale of the
former matrimonial home. Given that the former matrimonial home is now sold for
£545,000, the net proceeds are likely to amount to about £400,000 in the way I have
indicated. The husband asks in any event that in the circumstances the stage at which
the division should take place, as stipulated by the district judge, should be raised from
£400,000 to £425,000. That is to say, any excess over £400,000 up to £425,000
should be his, and that only thereafter the division should come in. I have already
pointed out the helpful result for all concerned, that as a result of property prices going
up there is more capital available for the husband than the district judge had thought
there would be. This sum will assist him in the different ways which I have indicated.
The district judge had in mind what should happen if in fact there were to be a sale of
the property for a net sum in excess of £400,000, and she appropriately provided for it.
I see no grounds for interfering with that and, accordingly, the husband’s application in
regard to that is dismissed.

In those circumstances, I allow this appeal only as to the appeal in regard to para 6
of the order made by the district judge, Otherwise this appeal is dismissed.
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Order accordingly.

Solicitors: Gordon Dadds for the husband
Coflyer-Bristow for the wife

CHRISTOPHER WAGSTAFFE
Barrister
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