CASE NOTE: EL v ML [2023] EWFC 43
By Cara Lahnstein

The judgment of His Honour Judge Edward Hess in relation to an application made by a former
wife to appeal out of time (over two years later) against a consent order made post-divorce in
relation to financial payments and the former husband’s application to strike out her
application.

Mr David Burrows (Solicitor Advocate) appeared on behalf of the wife.

Ms Deborah Bangay KC (Leading Counsel instructed by Mr Simon Pigott and Ms Cara
Lahnstein of Levison Meltzer Pigott representing husband)

His Honour Judge Hess considered various applications made by the wife, including her
application to set aside a consent order made in 2021 and her application to appeal out of
time. Her application to set aside the order was refused along with her permission to appeal.

The original financial proceedings culminated in a financial order being made in early 2019
following a final hearing. The parties implemented this order and the husband complied with
his ongoing maintenance obligations under it until his financial circumstances changed in
2020, when he lost his job.

The parties then issued cross applications. The wife sought to enforce arrears maintenance
and the husband sought to vary the original maintenance order, due to his unemployment. As
the final hearing approached in early 2021, the wife finally agreed to withdraw her application
and signed a consent order with the husband enabling him to vary his obligations in the original
order.

The parties were prepared to file the consent order with the court along with a completed Form
D81* when the court queried whether the final hearing was still required. Upon the parties
informing the court that they had reached an agreement, a Judge approved the consent order
and vacated the final hearing without Forms D81 being submitted. The wife’s solicitors at the
time proposed that the Form D81 was not a necessity given the Judge’s approval of the order.

The wife issued a further application in January 2022 for variation of the 2021 consent order
and capitalisation to what she no doubt then hoped would once again be a substantive
maintenance order. Following legal advice from Counsel, she was advised in April 2022 to
withdraw her application. The husband remained unemployed.

A few months later, in August 2022, the wife took advice from Mr Burrows, a solicitor advocate.
Her applications appeared to have been recommended and led by him. The wife made an
application to set aside the 2021 consent order based on various complaints, including that
the order should not have been made without the filing of a Form D81. The husband applied
to strike out her application on the basis that it was an abuse of process, and she disclosed
no reasonable grounds for bringing this application.

The wife also applied for permission to appeal the 2021 consent order, having acknowledged
that her application to set aside the order might not have been the appropriate mechanism
where no error of the court was being alleged.

His Honour Judge Hess considered both applications to set aside and for permission to
appeal, including whether an appeal should be granted out of time given the 19-month delay
in bringing the application.

He indicated that the wife made a bold proposition; he recognized that a Form D81 was a
required exercise prior to approving a consent order but the failure to lodge such a document
did not automatically lead to an order that had been made being set aside. Given no complaint
had been made in the 2022 application, where both sets of solicitors had agreed the order,
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where the outcome of the application to vary maintenance was obvious (the husband had lost
his job and was without an income), the wife’s headline complaint was pointless and an
expensive exercise. Her application to set aside the 2021 Order was deemed to be totally
without merit.

The Judge then went on to consider whether there was any merit in an application for
permission to appeal out of time. The only explanation for the delay provided by the wife was
that up until instructing Mr Burrows she believed the consent order was entirely sensible. It
was not until his involvement that the wife decided to challenge it. This was not considered to
be a compelling reason. The Judge was equally clear that there was no merit in her appeal
application. For the Judge, it was “baffling as to why [Mr Burrows] should be steering the wife
into doing what she is doing”.

The failure of the Court to see a Form D81 in the case prior to approving a consent order was
deemed to be a technical imperfection in the process. It was later accepted by the wife that
this technical imperfection was not enough to overturn the order.

This case is one of a line of decisions which deal with setting aside court orders and appealing
out of time; it gives insight into the process of legal requirements for obtaining and making
consent orders; and it illustrates the risks and consequences for professional advisers to
embark on unmeritorious and doomed-to-failure applications.

The matter of the husband’s costs and his application for a limited civil restraint order against
the wife was dealt with separately.

The full judgment can be viewed here:

https://www.bailii.org/ew/cases/EWFC/HCJ/2023/43.html.

*This form is used in family law proceedings; also known as a statement of information for a
consent order in relation to a financial remedy application. The purpose of this form is to
provide a summary of the financial situation of both parties for the court to decide whether the
consent order entered into by the parties is fair.
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